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LEGAL ASPECTS OF A BINDING INSTRUMENT ON
“DEFAMATION OF RELIGIONS”1

PART I:
Responding to Criticism on the Concept of “Defamation of Religions”

1. Defamation of a natural person and not of religions:
The legal argument against the concept of “defamation of religions” is raised primarily
on the grounds that under the domestic laws of various states defamation may only be
of a natural person and not a religion. The implication appears to be that international
should be developed in line with commonly accepted practices in domestic law. In
other words, it is held that the domestic law treatment of the law of defamation prevails
in the interpretation of international law‟s interpretation of the legal understanding of
defamation of religions. The question of the legitimacy of this supposition thus arises.

2. Domestic law on defamation versus international law:
The principles of commonly practiced domestic law provide invaluable assistance to the
development of international law. However, the support that the principles of domestic
law provide to the evolution of international law should not be misread as a constraint
on advancing new concepts in international law.
If domestic law is to be the primary or sole guiding apparatus for the development of
international law, then international relations and the basis upon which developing
global challenges are addressed shall be severely curtailed. The relative importance of
domestic law treatment of these subjects as interpretive guides may be gleaned from the
list of sources of international law provided in Article 38 of the ICJ Statute. The
principles of domestic laws are placed well behind treaties and conventions. In other
words, states and those officials who represent the states in any forum have the
flexibility to develop international law and convention instruments without substantial
limitations or constraints arising from domestic law.
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3. The use of the phrase “defamation of religions”:
In drafting any potential international legal instrument, any appropriate title may be
given. While the title itself may be indicative of the subject matter, it is by no means a
final or comprehensive codification of the instrument‟s subject matter. The title is
merely a reference to the text, but it does not demonstrate any control over the
instrument‟s scope in lieu of or beyond the meaning in the text. Often, titles are given to
establish political appeal, a method of resolving controversy or establishing continuity.
The same applies in this instance. The title “defamation of religions” is just that, a title.
To assist a reader, it indicates, only at a very base level, the subject matter of the larger
document. No further importance should be assigned to the title beyond its summary
assistance effect.
Nevertheless, the debate itself is so charged that the mere assigning of a title becomes
grounds for disagreement. It appears that the use of a certain title is so serious a matter
that may even be problematic for international relations between states.

4. Defamation of religion may be viewed as a customary norm;
If the international resolutions passed by the various forums over the last ten years,
specifically, and the last forty years, generally,2 are examined, a clear pattern emerges
that perhaps establishes an obligation for religions to be honored and respected.
Likewise, religious sentiments are protected to a certain degree under these resolutions,
with an obligation to tolerate the religions of others. The obligation to tolerate religion
of others was addressed as far back as in 1961 3 and continuously thereafter under
various U.N. General Assembly resolutions, strengthening the concept of tolerance of
religions under international law.4
These resolutions were contributing to the development of customary international law,
without the platform of any particular international law implementing instrument. This
absence of a guiding instrument gives rise to the debate triggering on the defamation of
religions in present times.
The development of this norm requires first that the breach of tolerance of the religion
of others be declared a violation of international law. Secondly, it must be considered
2

See generally, A/RES 59/159 2004; A/RES 58/184 2003; A/RES 57/208 2002; A/RES 56/157 2001; A/RES 55/97 2000; A/RES 54/159 1999;
A/RES 53/140 1998; A/RS 52/122 1997; A/RES 51/93 1996; A/RES 50/183 1995; A/RES 49/188 1994; A/RES 48/128 1993; A/RES 47/129
1992; A/RES 46/131 1991; A/RES 45/136 1990; A/RES 44/131 1989; A/RES 43/108 1988; A/RES 42/97
1987; A/RES 41/112 1986;
A/RES 40/109 1985; A/RES 39/131 1984; A/RES 38/110 1983; A/RES 37/187 1982; A/RES 35/125 1980; A/RES 34/43 1979; A/RES 33/106
1978; A/RES 32/143 1977; 3267 XXIX 1974; 3069 XXVIII 1973; 3027 XXVII 1975; 2143 XXI 1966; 2019 XX 1965; 1779 XVII 1962; 1684
XVI 1961.
3
1684 XVI 1961
4
Ibid

that the “defamation of religions” argument evolved generally in a manner in which
acts of intolerance may be a prohibited act. It should be remembered that the norm
against religious intolerance goes back to 1961, while the norm on defamation of
religions is only ten years old. When the first resolution on defamation was tabled in
1999,5 it was not the commencement of a new norm. It instead marked an important
developmental phase in a custom that started developing in 1961.6
Opponents of the conceptual “defamation of religions” argument cannot deny the
extensive history of the idea within international law, steadily influencing a normative
understanding of the unacceptability of intolerance over time.

5. Tolerance of religious in domestic laws:
In several jurisdictions, domestic laws were framed to criminalize acts that are insulting
to recognized religions. They are generally referred to as blasphemy laws. States with
blasphemy laws include Denmark, Finland, Germany and Greece, among many others.

6. The freedom of expression and speech versus the defamation of religions:
It is a mistake to view the proposed instrument relating to “defamation of religions” to
be inherently contrary to the fundamental rights of freedom of expression and speech.
These rights in and of themselves are not unlimited. At the state level, an individual‟s
right to free expression and speech may, in certain instances, present a challenge to the
safety of others or to national security. In light of such recognized limitations, the state
may enable legislation that limits such freedoms within well-defined constructs as is
permitted under international law.
When it comes to individuals, for example, the law limits free speech where it may
injure personal reputation on the basis of false allegations. Hence, laws on libel and
slander were developed. Similarly, the courts also do not permit speech or expression
that ridicules or damages the reputation of the courts, allowing contempt of court
charges to be presented in breach.
The development of laws limiting free speech is directly tied with the repercussions of
absolute freedom on public order or national security. To put it simply, the more
damaging the potential consequences, the more likely that a limitation on the freedom
of expression or speech will arise. Therein exists a defendable legal basis to enact
secrecy laws and the like, in light of the grave interests of the state and its ultimate
security.
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It is in this context that the proposed instrument is conceived. When free speech is
exercised in a manner that does or is substantially likely to generate unrest, certain
measures should be able to be taken to prevent unrest.
Likewise, when the freedom of expression or speech exercised irresponsibly in one state
in a manner that generates or is substantially likely to generate unrest or violence in
another state, prevention measures should include certain curtailments on the rights in
question.
The proposed instrument does not seek to restrict every genuine comment or criticism
of religion as a cognizable wrong. There must be a test developed within international
law and codified by this instrument that divides speech that may be protected and
speech that should be limited where it incites or is substantially likely to incite global
unrest.

7. Existing precedents in international law that facilitate “defamation of
religions”:
In international law jurisprudence, the initiators of the proposed instrument on
defamation of religions secure their argument and its precedence in Article 20 of the
ICCPR, which singles out religious hatred as an exception to the freedom of speech.

8. The contrary domestic laws of states
The United States, in the First Amendment to its Constitution, guarantees the freedom
of expression and speech, which includes the ability to criticize religions. In actuality,
almost every state incorporates, in their respective laws, a similar fundamental right.
Yet, over 100 states voted in support of the resolution upon which this proposed
instrument is based. It is not that they intend to support an international norm blatantly
contrary to their own domestic constitutional provisions, but rather that they
understand both the need for and ability of international law to allow such a limitation
The opposition of influential states should not signal the automatic demise of a
proposed international instrument. For example, the Rome Statute does not include
several major states, but it is in operation and is accepted nonetheless. The same is true
for the 1982 Law of the Sea Convention, which is widely accepted and much of which
was considered customary law.
There may be laws contrary to the proposed instrument in some states, but that is not
per se a basis for preventing the evolution or development of a proposed instrument.

PART II:
The case for the proposed instrument on defamation of religions

1. Criticism is premature as negotiations are still open ended
It is unfortunate that the criticism of a proposed instrument on defamation of religions
is being prematurely declared, even before the existence of any initial draft.

“Definition versus Description”
Defamation of religions was conceptually discussed and accepted in various U.N.
General Assembly 7 and other Human Rights Council Resolutions but not defined
specifically.8 The precise contours of such a restriction on freedom of expression and
speech remain in the evolution and discussion stage.

The likely contents of the binding instrument
The Organization of Islamic Cooperation, as the sponsor of this proposal, shall continue
to negotiate with other states regarding the proposed instrument within the following
parameters:
(a)

In which of the following formats should the proposed legal instrument on
defamation of religions be manifested:
(i)
(ii)
(iii)

7

resolution;
resolution having a framework of a binding instrument; or
binding convention

A/RES/64/156 2009; A/RES/63/171 2008; A/RES 62/154 2007; A/RES 61/164 2006; A/RES 60/150 2005.
A/HRC 1999/82 Defamation Of Religions; A/HRC 2000/84 Defamation Of Religions; A/HRC 2001/4 Combating defamation of religions as a
means to promote human rights, social harmony and religious and cultural diversity; A/HRC 2002/9; A/HRC 2003/4 ; A/HRC 2004/6; A/HRC
2005/3; A/HRC 4/9 of 2007 Combating Defamation of Religions; A/HRC 7/19 of2008 Combating Defamation of Religions; A/HRC 10/22 0f
2009 Combating Defamation of Religions; A/HRC 13/16 0f 2010 Combating Defamation of Religions.
8

(b)

Which of the following elements should be incorporated within the proposed
instrument:
(i)
(ii)
(iii)
(iv)

(c)

a description of the act itself;
mens rea;
consequences of the act be included as a pre-requisite for the
commissioning of the act; or
any other legal element

Should the defamation of religions be addressed as a civil or a criminal wrong to
be punished under the respective parties‟ domestic law?

2. The objective of the binding instrument;
It must be made clear that the intent is to secure consequences for expression or speech
that incites or is substantially likely to incite widespread violence through the
defamation of a religion. There are, as a result, far broader consequences with impunity
for such acts that include the spread of terrorism and the easier recruitment of potential
non-state actors.

3. International law allows creativity:
The acceptance of international law may be attributed to the creativity of its drafters.
They established a framework that influences the domestic law of states parties,
without being overly encumbered by the various whims of those parties. Thus, the
sequence of law making directs that as international law evolves through various
treaties and conventions, so develops domestic law in response. While the reverse may
also be true, the inherent nature of international law is such that individual domestic
laws or cultures do not influence widely accepted global trends.
In view of the above, the argument that a new instrument on the defamation of
religions may not be made pursuant to the domestic laws of some state, which decry
that a religion cannot be defamed, only natural persons is less effective as that
individual state‟s practice does not present a significant obstacle to what is agreed
among a majority of states.
As regards the above, it is also clear that in establishing new international law, drafters
have complete flexibility to give statutory formulation to any concept, concern or idea,
even one without any existing precedence. This flexibility is a major strength. A multiparty instrument may be adopted and may gain influence, but without reliance on only
what is currently accepted as the law.

4. Why need for a global legal regime on defamation of religions;
Whenever there is an act anywhere in the world that is viewed widely by Muslims as an
act that constitutes defamation of Islam or its Prophet or its symbols there are two kinds
of reactions:
a. Diplomacy and state-governed response through formal channels including
diplomatic protests by Ministries of Foreign Affairs, Statements by Head of the
Government, etc.
b. Incited unrest and violence, spontaneous outbursts and riots fueled by passions
and the desire to defend Islam, which in turn allow extremist religious scholars
and non-state actors to create opportunity to further spread their influence and
gain followers.9
The defamation of a religion, including Islam, often results in violence and further
unrest. This is particularly true when a devotee feels that there exists no global remedy
to reprimand the contemnor and decides to take the law in his own hands, as was the
case in Germany.10 Thus, in the absence of such an instrument, international peace and
security remains under threat.

5. A binding instrument on “defamation of religions” for even a few states:
Any number of states may decide to be bound by a particular treaty and the text of the
instrument itself clarifies the number of states parties required to bring it into force.
There are, for example, conventions specific to certain regions.
However, it is advisable that the instrument should amass global following or
acceptability to have greater influence. That is why it may be necessary to engage into a
negotiation process with the states that have reservations on the same.

6. The status of the objector states:
While on one hand the voting pattern shows that the resolution or concept of the
defamation of religions has received wide support from around the globe, 11 it also
shows that a certain number of states have opposed its contents, while others still have
abstained. The concern then arises regarding legal effect such objections may have over
They poison their messages to the faithful followers accordingly. The inciting slogans run as follows; `Look the government could
not do anything...‟ `The international community or the UN could not do anything...‟ `OIC has done nothing….‟, `there is no
possibility that any corrective measures can take place...so join us... lets wage Jihad on our own... lets kill those who have done this
insult and also attack those who support and protect them....
10
http://www.dailytimes.com.pk/default.asp?page=2006%5C05%5C07%5Cstory_7-5-2006_pg7_17.
9

11

UNGA

the formulation of customary norm on defamation of religions. In other words, can the
objecting states obstruct the formulation of this proposed instrument?
The answer is no. The states that oppose or have opposed a resolution on defamation of
religions, cannot completely bar the evolution of this concept within an international
law framework. However, they may claim to be unbound by it through refraining from
ratification of the instrument, or if it become custom, by stating their continued
objection.

7. The likely contents of the instrument on defamation of religions:
The contents of the instrument on defamation of religions, subject to negotiations of
course and further deliberations at OIC, may include the following:


Provisions for recognizing the freedom of speech and other related
fundamental rights;



Precise descriptions and definitions of acts that shall constitute the
“defamation of religions;”



Precise descriptions and definitions of acts that shall not constitute
“defamation of religions;”



Further sub-divisions of the acts that constitute defamation of religions into
acts that are to be:
(a) criminalized;
(b) acts that are need to be prevented;
(c) acts that need to be discouraged



Provisions advising states to employ relevant existing domestic laws to
address such incidences;



Provisions advising states to make domestic laws, where required;



Provisions that create some mechanism to address resulting mass unrest or
violence;



Provisions that advise states on how to take measures to prevent mass unrest
and to take measures to mitigate the reaction.

PART III:
Conclusion

The criticism of the proposed instrument on the defamation of religions is premature.
As it stands, the legal scope of the proposed instruments still requires negotiation with
stakeholders and states.
It must be stressed that the prepared instrument is not intended to restrict the freedom
of the speech guaranteed and recognized by all the states. It seeks to secure and protect
certain ancillary rights.
For the Organization of Islamic Cooperation it is important to achieve a consensus on
the elements of this proposed instrument. As a result, a mechanism may come into
existence that ostensibly reduces the ability of non-state actors and radicals to commit
terrorism.
The way forward requires that the proposed instrument be translated into a working
draft, which will trigger further deliberation and eventual consensus among potential
states parties.

UNDERSTANDING THE COMPLEXITIES
OF THE PROPOSED INSTRUMENT ON
DEFAMATION OF RELIGIONS

UNDERSTANDING THE COMPLEXITIES OF THE PROPOSED
INSTRUMENT ON DEFAMATION OF RELIGIONS

THE QUESTIONS

The questions posed by the OIC Secretariat to the Legal Experts are :1. Is current international law, particularly Article 20 of the ICCPR, sufficient to
combat intolerance and discrimination?
2. Does Article 20 require further interpretation or implementation by states
parties?
3. What should be the threshold of restricted freedom of speech and expression in
light of the intersection between Articles 19 and 20 of the ICCPR?
4. How may existing treaty body mechanisms be more effectively utilized in the
context of General Comments 34, 15 and 21?
5. What are the comparisons that may be drawn between the legal protection
afforded to anti-Semitism in international law and the proposed restrictions on
the defamation of religions?

CONCERNS FROM THE OIC’S MEMBER STATES

In the last few years, OIC has come under immense pressure from a number of member
states to develop and advocate for a regime protecting defamatory acts against Islam, its
symbols, Prophets, Books, etc. Member states of the OIC, including Pakistan, Egypt,
Bangladesh and Malaysia witnessed unrest and massive public protests against variety
of acts that offended the sensibilities of their predominantly Muslim populations. The
public in general and religious organizations in particular criticized the OIC and the
respective states parties for being unable to take any action against what they felt was a
deliberate assault on their religious beliefs. The violent demonstrations resulted in the
extensive damage to property and in several instances the senseless loss of life.

THE OIC’S INITIAL RESPONSE

As a response, the OIC suggested outlawing defamation of religions by sponsoring a
United Nations resolution on defamation of religions in Geneva and New York. From a
legal standpoint, the resolution was criticized for arguing for a right protecting religion
from defamation. Detractors claimed this was neither textually provided for, nor within
the framer’s intent for either the UDHR or the ICCPR. Moreover, critics pointed out that
these human rights instruments provided safeguards to individuals and not religions or
religious beliefs. In the face of such criticism, the resolution failed to achieve its
objectives. Such criticism, however, may be challenged on several legal grounds.

ALTERNATIVE APPROACH OF RESOLUTION 16/18

The deliberations based on the legal arguments eventually led to a political consensus
whereby the Secretary General, while addressing the 15th Session of the Human Rights
Council, adopted an alternative approach and provided an outline with specific action
points at both the national and international levels that eventually formed the basis of
consensus on Resolution 16/18 (passed in the HRC) and the corresponding Resolutions
adopted by the 66th and the ongoing 67th session of the UNGA.
The OIC is continuously exploring methods of effective implementation of Resolution
16/18 by conducting seminars and hosting events around the world. In fact, the Istanbul
process is viewed as a potential roadmap to implementation of Resolution 16/18.
However, the legal argument central to the OIC’s political posture is the prohibition of
religious hatred in the ICCPR’s Article 20. It was also the OIC’s most relied upon legal
plank to argue a case prohibiting the defamation of religions and in furthering the
implementation strategy vis-à-vis Resolution 16/18.

THE CRITICISM OF THE OIC’S POSITIONS

Much was written against the OIC’s reliance on ICCPR Articles 18, 19 and 20 while
arguing that Islamophobia and denigration of Islam and its sacred symbols constitute a
violation of these provisions.
This criticism is well summed up in a recent article in the Harvard Journal of Law and
Policy, ‚Protecting Religions from Defamation: A Threat to Universal Human Rights
Standard.‛ The lead author, Leonard A. Leo, is the Chair of the U.S. Commission on
International Religious Freedom, a statutory body created by the International Religious
Freedom Act, 1998. It is useful to summarize some important points contained therein:


The OIC sponsored resolutions seek to protect religious institutions rather than
individuals and in that respect they deviate sharply from universal human rights
standards.



Article 20 of the ICCPR and Article 4 of ICERD on which the OIC relies were
intended to protect individuals and not religious institutions.



Article 20 of the ICCPR and Article 4 of ICERD provide limited exceptions to a
fundamental freedom of expression and speech and cannot form a right in and of
themselves.



Article 20(2) of the ICCPR does not create an independent right. Instead, it limits
the rights provided in Articles 18 and 19 and as a result, Article 20(2) must be
interpreted narrowly and not to extend beyond the slim restrictions it placed on
Articles 18 and 19.

LEGAL APPRAISAL OF ARTICLES 18, 19 & 20 OF THE ICCPR

After evaluating the text, commentaries, criticism and other writings with regard to
ICCPR Articles 18, 19 and 20, the following may be derived:
1. It is incorrectly assumed that the ICCPR only establishes rights for individuals.
While individuals do certainly remain the focus of the ICCPR, as is the case with
most of the rights in these instruments, there are some exceptions. Certain
provisions within these instruments do not specifically address or restrict
themselves to individuals. One such exception is Article 20, which does not limit
itself by identifying its subject (individual, person or state). Instead, its scope is

more universal as it creates a general prohibition on propaganda for war as well
as for advocacy of religious hatred.
2. On the other hand, Articles 18 & 19 are specific and begin with the word
‚everyone,‛ making it clear that the Articles apply to a freedom of individuals.
Thus, Article 20 is completely independent. It has no structural link with any
other article and serves as a standalone provision.
3. In that sense, Article 20 could be placed anywhere within the Covenant without
diminishing its legal impact. Its placement after Articles 18 & 19 is more for
reasons of textual consistency rather than as a limitation on the previous
provisions. In other words, its placement appears to be more for continuity
rather than for collective strategy. If Article 20 was placed after Article 27 for
example, the prohibition it contains would remain more or less the same in its
understanding. Article 20’s prohibition has an umbrella effect over the entire
instrument and confining its application to Articles 18 & 19 would be an
unnecessary limitation.
4. The independent nature of Article 20 is further established by the fact that it does
not make reference to any other Article in the Covenant and vice versa.
5. In Articles 18 & 19, the limitations in respect of these rights is provided within
the text itself of Article 18(3) and Article 19(3), which address specific limitations
in respect of the reputation of others, protection of national security, public order
and public health.
6. It is submitted that the limitations on rights contained within Articles 18 & 19, as
provided therein, are satisfactory to proponents of the ‚defamation of religions‛
limitations and there is little desire to convert those limitations into rights.
Instead, the OIC confines its advocacy to the actual implementation of these
limitations.
7. The OIC should adopt the position that the implementation of Article 20 does not
necessarily imply reducing the scope of rights enshrined in Articles 18 & 19.
8. The preamble to the U.N. Charter recognizes that dignity is one of the
foundations of peace and that allowing the dissemination of propaganda for war
would run counter to the very essence of the Charter. Therefore, notwithstanding
the right conferred to everyone to express himself freely, propagating for war is
prohibited and there is no exception to this provision provided in Article 20.

Likewise, the prohibition on advocacy for religious hatred that constitutes
incitement to violence is also prohibited without exception. This absolutist stance
in Article 20 is unique because in almost all other articles of the ICCPR, there are
exceptions and limitations therein.
9. It must be mentioned that not all criticism of a religion and of religious ideas
constitutes advocacy of religious hatred. What is however prohibited is advocacy
that constitutes incitement to hostility or violence. The OIC is acting on behalf of
its member states for implementation of the prohibition of any such advocacy
because in the past few years OIC member states had to contain the following
incidents of violence:
a. A highly controversial American film uploaded on YouTube deeply
offended the religious sensibilities of Muslims over the world and led to
violent and often deadly demonstrations in several OIC member states
including Pakistan and Egypt.
b. Violence erupted in several OIC member states in response to the
publication of satirical cartoons of the Prophet Muhammad (peace be
upon him) by a Danish newspaper in September, 2005.
The events above occurred as a result of repeated advocacy of religious hatred
that constituted incitement to violence and hostility. It is after every such violent
incidence that the OIC’s member states put pressure on it to question the
effective implementation of Article 20.
10. As a matter of fact, in most cases, the OIC’s member states assume the existence
of a prohibition against such events of Islamophobia and seek remedial measures
to bring the individual offenders to justice.
11. In this regard, the OIC may rely on Article 2(3), which states that each state party
to the present covenant undertakes to ensure that any person whose rights or
freedoms as herein recognized are violated shall have an effective remedy.
12. Article 2(3) ensures that any person obtaining such a remedy shall have the right
to determination by competent judicial, administrative or legislative authorities
or by any other competent authority provided for by the legal system of the state
party and calls for creating the possibilities of judicial remedy.
13. This Article is confined to providing a mechanism to remedy violations of rights
and freedoms. In other words, Article 2(3) can be invoked in case of violations of

Articles 18 & 19, but perhaps not in case of a person who wishes to enforce a
prohibition as it is only limited in its scope and application to remedies for
violations of rights that are specifically listed.
14. Article 2(3) further circumscribes the jurisdiction of a state’s authority to
implement the limitation of an existing right and in that respect it unfortunately
seems to provide protection and opportunity to those advocating hatred or
propagating war and not to those trying to prevent advocacy of religious hatred
or war.
15. It is an inherent shortcoming within the ICCPR to provide remedy to those who
are aggrieved by the advocacy of religious hatred.
16. Another major limitation within the ICCPR regarding a remedy against
Islamophobia and discrimination is that the Covenant does not provide for a
transnational remedy. Inciting incidents in one member state trigger unrest and
violence in other member states and there is no adequate mechanism that exists
to curtail such events.
17. Another limitation of the Covenant is that Article 2(2) creates an obligation on
the states parties to give effect only to the rights enshrined in the present
Covenant. Again, as Article 20 does not seemingly grant any such right, it
appears that state parties are not obligated to incorporate its prohibition within
their municipal law.
18. The treaty mechanism of a committee established under Article 28 is also
confined to reports for giving effect to rights recognized in the Covenant as
provided for under Article 40. Although state parties are permitted to put in a
complaint for non-fulfillment of an obligation under the Covenant, it remains
questionable whether Article 20’s enforcement may be effectively pursued
through the committee and the mechanisms of Article 40 or Article 41. Moreover,
the the ad-hoc conciliation commission under Article 42 cannot extend beyond
the jurisdictional scope of Articles 40 & 41.
19. Another aspect of Article 20 that merits closer scrutiny is the interpretation of the
language `prohibition by law’ by the respective state parties. Some states may
opt to simply make laws to prohibit without providing for the consequences.
Others may interpret it as an obligation to criminalize. Declaration of a
prohibition without providing for penal or other punitive consequences is of
little use. A state party under the present formulation of Article 20 retains the

flexibility to add any additional terms and contingencies while making law for
prohibition. In that context, it is clear that the implementation of Article 20 may
not be uniform by all the states.

CONCLUSIONS

In light of the above, the position that emerges is as follows:
a) Article 20 constitutes an independent bar on advocacy for religious hatred
and is a standalone provision in a Covenant that otherwise confers
individual specific rights.
b) Article 20 was devalued as a limitation on Articles 18 & 19 by critics.
However, the limitations on these articles are effectively provided for
within their own texts.
c) The OIC may adopt the position that Article 20 should be enforced
independently.
d) When Articles 2 & 5 of the Covenant are read with Article 20, it appears
that the ICCPR does not have the mechanism to enforce the prohibition
provided under Article 20.
e) The OIC is advised to rely on Article 20 for formulation of general
prohibition on acts constituting religious hatred.
f) In specific cases falling under the rubric of `defamation of religions,’ the
ICCPR does not provide any mechanism addressing remedial measures
for the aggrieved.
g) Remedy mechanisms for incidents of violence need to be developed anew
by the OIC.

h) In this regard, either the Resolution 16/18 strategy needs to continue or the
concurrent a creation of a multilateral legal instrument may be examined
or the OIC Secretariat may serve as a forum for the aggrieved of any state.

STRENGTHENING INTERNATIONAL
EFFORTS TO FOSTER A GLOBAL
DIALOGUE FOR THE PROMOTION OF A
CULTURE OF TOLERANCE AND PEACE
AT ALL LEVELS, BASED ON RESPECT
FOR HUMAN RIGHTS AND DIVERSITY
OF RELIGION AND BELIEF

HANDLING RELIGIOUS ADVOCACY

The UN Human Rights Council Resolution 16/18 marks a new approach towards
combating intolerance and discrimination stemming from religion and belief. It is
primarily concerned with advocacy of religious hatred that incites violence and
subsequently urges states to take effective measures to tackle the prevalent issues linked
to the same. What would those measures be and how can advocacy of religious hatred
be gradually converted into an advocacy for religious tolerance? The Resolution’s
emphasis on the phrase `advocacy of religious hatred’ is an important factor to
consider. It is distinguishable from the phrase `expression of religious hatred’.
`Advocacy’ - it seems- is borrowed from Article 20 of the ICCPR.
In the context of Islam, `advocacy’, entails public speaking or giving of sermons and in
Muslim history such an advocacy or public speaking has played a critical role in
translating incitement into actions, often positively. 12 However, the most dangerous
form of advocacy is the one practiced for committing violence in the name of religion
with the belief that it is a religious obligation!
Therefore, a mere condemnation of such advocacy would not suffice. There may be
legal instruments or resolutions devising a complaint mechanism at a global level to
deter violence, however, the fact remains that for a larger global effort it is equally
important to promote a culture of religious tolerance as called upon by the 16/18
Resolution. But what would be the nature of such an effort? Scholars and experts need
to work together to inspire an alternative religious dialogue, which would argue that
tolerance for other religions is the fundamental tenant of one’s own religion. There is
also a need to draw a distinction on the more toned down discourse of an ‘alim’ 13 (a
scholar)on religious tolerance as opposed to more fiery advocacy or speech making of a
‘waiz14’ (public speaker) for far less intolerance.
Would Rana 15 who is currently indicted in Chicago for conspiracy to murder a
newspaper writer/cartoonist in Denmark have acted differently if he had spent more
time with an `alim’ as opposed to listening to the advocacy for intolerance by a `waiz’?

For example, Tariq Bin Zayed’s fired up advocacy to conquer Spain near Gibralter, worked.
An accredited Muslim religious scholar.
14 A non-accredited speaker / sermon giver of a mosque.
15 Tahawwur Rana, a US citizen facing trial in Chicago.
12
13

It is in the context of such questions and issues that Resolution 16/18 provides a solid
framework and a legal basis to explore respectful interfaith debate that can be done
both at a domestic and global level. It is, however, submitted that such a debate would
be more suitably carried out at a global level. The debate should focus on the
discovering and encouraging of alternative discourse that is `alim’ specific and
subsequently make a meaningful effort to translate it into a user friendly advocacy prop
which can be used by not only a waiz or a speaker but as a tool for the entire generation
of the followers of Islam. In other words, advocacy for tolerance is going to begin at
home but not without external cohesive support; and well thought out direction. This
external / global support is required in areas like the interpretative domain of Article 19
and 20 of the ICCPR. Several Muslim countries are now party to ICCPR, which is a
treaty commitment. An `alim’ (Muslim scholar) ought to analyse the status of the
commitment made by a state and its implementation in domestic discourse. Whilst
undertaking such an analysis, the alim, should take into account the Islamic Traditions
of holding supreme the treaty; and the interpretation of Articles 19 and 20 of the ICCPR.
An important stepping-stone as part of this analysis should be the coexistence of the
former within his belief framework of religious tolerance.

LINKAGES BETWEEN RELIGIOUS
EXTREMISM AND FREEDOM OF
EXPRESSION

SUMMARY

This paper looks at the linkages between religious extremism and freedom of
expression or incitement to hatred provisions in human rights law and practice while
sampling `advocacy of religious hatred’ as a transnational phenomenon. It also analyses
the different interpretations of human rights law by different entities in the same state.
Finally it discusses the management of the reaction attributed to such `advocacy’ by
both the alleged offender and the aggrieved and further examine if various measures
for such management are permissible under Articles 19 and 20 of the ICCPR.

INTRODUCTION

It is well recognized that under international law freedom of expression and thought is
a norm and limitations on this norm are limited. These limitations can be prescribed by
law in case of manifesting one’s religion and the scope of such a law should remain
limited to the protection of public safety, order, health, or morals or the fundamental
rights and freedom of others16. Likewise, the freedom of expression carries with it
special duties and responsibilities and restrictions that can be enacted under domestic
law provided they are necessary17. Lastly, the advocacy of religious hatred and inciting
violence may be prohibited through domestic legislation18. This paper only confines
itself to the discussion on the concept of `advocacy of religious hatred’, its dynamics
and management.

HIERARCHY OF RIGHTS AND LIMITATIONS

The ICCPR pronounces the right of freedom of expression itself, but not the limitations.
It leaves the structuring of the limitations to the domestic laws. In other words, the
treaty directly gives the `right’ but the `limitations’ on the said right are to be prescribed
by domestic laws. That is the starting point of disagreements. The right is contracted in
the text of the treaty between states but not the limitations that are left to diverse
16

Article 18(3) of ICCPR.
Article 19(2) & (3) of ICCPR.
18
Article 20(2) of ICCPR.
17

interpretations when enacted by different states in different languages and with
different approaches of interpretation of elements of limitations mentioned in articles
18, 19 and 20 of the ICCPR. Another way of looking at it is to argue that the right of
freedom of thought and expression are placed at a higher pedestal of a treaty whereas
even the permissible limitations are relegated to a lower pedestal of a domestic law. The
result would be conflicting appreciation of the limitations based on diversity of
domestic laws and internal understandings of the structures within the state.

REACTIONS TO AN INCIDENT AND ITS CORRESPONDING DYNAMICS

Now let us assume that a person in one state has issued a statement or drawn a figure
or written a text that has incited a `reaction’ in another state.
The `reaction’ from within the state can be at least at three different levels. At level one,
will be the reaction by the aggrieved state to the state of alleged offender. At level two,
shall be the reaction by the academics or forums of one state and at level three shall be
the reaction of the masses or that of the public. At all three levels the reactions are
totally different and sometime they can be in opposing directions.
For example, if someone makes a speech abusing the Prophet of one religion, then the
reaction at a state level shall be formal and possibly less harsh. At level two, which is
the academia, the reaction may possibly be better articulated with tempers still under
control. However, at the level of the public and masses, the reaction could be
spontaneous, unruly and leading to violence. The masses in developed world and
masses in underdeveloped world may react differently and within the said mass of
public the people from villages may react yet differently from the people in towns; all
interpret on a given day and on a given incidence freedom of expression differently.
In a given incidence of defamation or blasphemy there are naturally two parties; one
who commits the said offence and thus would be an offender or at least an `alleged’
offender and the second would be the aggrieved which may include (state, academia or
public).
The complication that arises here is an issue of `double restrain’ on the part of the
aggrieved which is sometimes to further a cause of another cycle of violence. The
aggrieved is being asked to exercise restrain by first accepting that the offender had a
right to offend in exercise of his right of speech and then the aggrieved is further asked

to restrain himself from expression of displeasure or protest. Likewise in case of
instance of advocacy of religious hatred, the aggrieved is being asked to restrain by
patiently listening to advocacy aimed against him and then further restrain himself
from reacting or protesting. In certain cases the aggrieved feels more hurtful due to this
double restraint framework that he has to bear with.
A legal course available does lift considerably the burden of `double restrain’. There is
some usefulness in registering of a case by those who proclaimed to be aggrieved. The
expected rioting may be defused. The law and order situation was kind of averted with
the registration of the case. The cries to kill the alleged offender’ die down as well. One
view is that the existing mechanism of registering a case and feeling of having a remedy
was a great buffer between a rash reaction of the masses and a calculated appraisal of
the facts through judicial process. The well-known Chicago trial of one Thawwur Rana
who is tried for criminal conspiracy to attack the publisher of a cartoon in Denmark,
raises an argument that if a legal recourse or an administrative buffer was available,
would he have been still motivated to conspire? However, it must be made clear that
this argument should not be stretched to evolve a justification for a law that is
inherently in violation of the international human rights law.
What is being said is simply that `blasphemy’ or `injury to one’s feeling’ is a version of
the aggrieved and let that version be registered and investigated only. The law should
not be judgmental itself but only permit an opportunity to register a version that may
well be turned down later through judicial or administrative scrutiny.

WHAT CONSTITUTES “ADVOCACY” IN ARTICLE 20 OF THE ICCPR

What constitutes advocacy of hatred is another question of fact and partially an issue of
interpreting Article 20 of ICCPR. Is it a series of facts that constitutes advocacy or a
onetime action? Will a single speech constitute advocacy as we say in Article 20 or will a
series of speeches constitute advocacy? The drawing of a figure or a picture may not be
advocacy per se but what about its deliberate repetition? Why is it disseminated or
circulated as a campaign? A text authored once may not be advocacy but if someone
repeats it then would the repetition itself constitute `advocacy’? Is there a certain
threshold or frequency of circulation or publication that needs to be crossed in order for
a text or a figure to become an act of advocacy? What then shall be the basis of
individual responsibility? Who is liable? The author or the one who circulates the
matter? Or both? One way to look at this is to think of a distinction between the owner

of the intellectual property (article, drawing, text or speech, computer figure, electronic
message etc) versus the one who publishes it or circulates it. These are the pertinent
questions that need to be addressed.
Every overt act of an individual is his property and a product of his independent
thought and intellect. This intellectual property could be a conversation, a speech, an
article, a figure, a mark, product or invention etc and he has the right of its creation and
ownership and use under Article 18 of ICCPR and the said right is invariably
guaranteed under the various constitutions. But it is interesting that under the
jurisprudence of Intellectual Property country wise, there are inherent restrictions on
the use of the intellectual property in certain conditions and circumstances. These are
imposed often through licensing regimes or regulators.

IMPLEMENTING ARTICLE 19 & 20 OR MANAGING THE “INCIDENT”

Any work of intellect or thought freely expressed that may or may not be intended to
injure the religious sentiments of any community or faith needs
supervision/management when a transnational reaction is triggered.
The obvious first step of management is to make efforts to prevent such an incidence.
That prevention cannot be through coercive measures like penal laws, otherwise the
`coercive’ aspect shall constitute a limitation on the freedom of expression. However, it
is submitted that non-coercive canvassing by the state as a general advice to its subjects,
shall not constitute a limitation on the freedom of expression and can be permissible
under articles 19 and 20 of ICCPR. The non-actionable persuasion or canvassing by the
state is not a measure that constitutes limitation on the freedom of speech. Articles 19 or
20 do not give unconditional right of freedom of speech or expression. If a state thinks
otherwise, it may do so to exercise appropriate self-restraint where there is a likelihood
of injuring the feelings of people belonging to other faiths. The state can express- which
it often expresses- this very position and it can also translate it into guidelines or noncoercive recommendations.
The second measure of supervision would take place when the incidence triggering a
transnational reaction has taken place and there may be a need to possibly provide
some kind of a legal buffer between the offending incidence and the possible reaction.
For instance, the aggrieved may be provided an option to go to the court of law against
the alleged offender. Or even an administrative commission or a committee or for that

matter any forum can be designated under domestic law where the aggrieved may take
their complaints. The said forum may examine the said complaint and the forum may
also have the competence to ask for comments and give recommendations. Creation of
such forums as a domestic measure will not be in violation of Article 19 or 20 of ICCPR.
On the contrary, it could become a venue to contain the reaction and it could itself
interpret the law and the ICCPR to examine if the incidence in hand falls in the very
limited exceptions of freedom of expression or not.
Such a forum can, instead of deciding the complaint itself, recommend through its
appropriate foreign ministry to take up the issue with the state where the alleged
offender resides so that the public then better knows the stated position of that state.
This will give an opportunity to the state where the offender resides, to make an
appropriate political statement to reflect that it has no intention to hurt religious
feelings of another faith.

RAISING LEVELS OF TOLERANCE

The third stage of incidence would be managing the aggrieved and persuading them to
raise their level of tolerance in the instance of an alleged act of recklessness or
irresponsibility. Tolerance level for that matter needs to be raised even if the offending
act is well deliberated by an offender.
An incidence could trigger advocacy to commit violence by extremist elements of any
religion. A very limited and almost one sided world view is depicted in this kind of
advocacy for violence by the sermon giver who has no in depth appreciation of the
vision of his own faith.
For example, `the threshold to bear religious criticism in the Islamic Jurisprudence is far
higher than generally believed. Advocacy for inciting violence is mostly attributed to
the sermon maker who is leading the prayers in the mosques but is not a true scholar of
Islam (alim). He can whip up the sentiments through his public speaking skills and least
research opinions or fatwas on the other hand the alims historically have been very
reluctant to issue a fatwa or to advocate for incitement to commit violence on basis of
criticism of religion. The alims- it seems- have withdrawn themselves from the debate of
tolerance for religious criticism and as a result the sermon giver has fully exploited this
recent consequent gap in the jurisprudence of religious tolerance. It is submitted that
the alim needs to be brought back into this debate as well thought out strategy and

should be encouraged to lead the debate’ 19. The sermon giver in a mosque may cite
from the Quran to forcefully say that people of certain religions can never be friends of
Muslims and it is a divine verdict, therefore they are our enemies and thus call to
violence against an enemy is justified. On the other hand, a scholar of Islam while being
mindful of the treaties that were executed by Muslims with people of other faiths,
would argue that nothing in the Quran forbids Muslims from entering into treaties even
with their `enemies’ and above all, Muslims have a duty to honor those treaties. The
discourse of an alim or a scholar is wholly different from the discourse of a sermon
giver or waiz. Without appreciating this distinction, the strategy for raising the
threshold of religious tolerance cannot work.
If the only strategy is to ban `advocacy’ for violence or incitement and penalize the
sermon giver for violating domestic law, it is most probably not going to work. Since
Muslim thought is effectively inter-state, therefore, the strategy for a counter-narrative
to reduce religious extremism has to be a collective well thought out global effort.
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Formulation also presented before OCHR sponsored Panel Discussion in Geneva June 2011.

INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
Adopted and opened for signature, ratification and accession by General Assembly
resolution 2200A (XXI) of 16 December 1966
entry into force 23 March 1976, in accordance with Article 49
Preamble
The States Parties to the present Covenant,
Considering that, in accordance with the principles proclaimed in the Charter of the United
Nations, recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the world,
Recognizing that these rights derive from the inherent dignity of the human person,
Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of
free human beings enjoying civil and political freedom and freedom from fear and want can
only be achieved if conditions are created whereby everyone may enjoy his civil and political
rights, as well as his economic, social and cultural rights,
Considering the obligation of States under the Charter of the United Nations to promote
universal respect for, and observance of, human rights and freedoms,
Realizing that the individual, having duties to other individuals and to the community to which
he belongs, is under a responsibility to strive for the promotion and observance of the rights
recognized in the present Covenant,
Agree upon the following articles:
Article 2
1. Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.
2. Where not already provided for by existing legislative or other measures, each State Party to
the present Covenant undertakes to take the necessary steps, in accordance with its
constitutional processes and with the provisions of the present Covenant, to adopt such laws or
other measures as may be necessary to give effect to the rights recognized in the present
Covenant.
3. Each State Party to the present Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall
have an effective remedy, notwithstanding that the violation has been committed by persons
acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined
by competent judicial, administrative or legislative authorities, or by any other competent
authority provided for by the legal system of the State, and to develop the possibilities of
judicial remedy;
(c) To ensure that the competent authorities shall enforce such remedies when granted.
Article 18
1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or belief of his choice, and freedom, either
individually or in community with others and in public or private, to manifest his religion or
belief in worship, observance, practice and teaching.
2. No one shall be subject to coercion which would impair his freedom to have or to adopt a
religion or belief of his choice.
3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.
4. The States Parties to the present Covenant undertake to have respect for the liberty of parents
and, when applicable, legal guardians to ensure the religious and moral education of their
children in conformity with their own convictions.
Article 19
1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or through any other media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with it special
duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only
be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of public health or
morals.
Article 20
1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.
Article 41
1. A State Party to the present Covenant may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communications to the
effect that a State Party claims that another State Party is not fulfilling its obligations under the
present Covenant. Communications under this article may be received and considered only if
submitted by a State Party which has made a declaration recognizing in regard to itself the
competence of the Committee. No communication shall be received by the Committee if it
concerns a State Party which has not made such a declaration. Communications received under
this article shall be dealt with in accordance with the following procedure:
(a) If a State Party to the present Covenant considers that another State Party is not giving effect
to the provisions of the present Covenant, it may, by written communication, bring the matter
to the attention of that State Party. Within three months after the receipt of the communication
the receiving State shall afford the State which sent the communication an explanation, or any
other statement in writing clarifying the matter which should include, to the extent possible and
pertinent, reference to domestic procedures and remedies taken, pending, or available in the
matter;
(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six
months after the receipt by the receiving State of the initial communication, either State shall
have the right to refer the matter to the Committee, by notice given to the Committee and to the
other State;
(c) The Committee shall deal with a matter referred to it only after it has ascertained that all
available domestic remedies have been invoked and exhausted in the matter, in conformity
with the generally recognized principles of international law. This shall not be the rule where
the application of the remedies is unreasonably prolonged;
(d) The Committee shall hold closed meetings when examining communications under this
article;
(e) Subject to the provisions of subparagraph (c), the Committee shall make available its good
offices to the States Parties concerned with a view to a friendly solution of the matter on the
basis of respect for human rights and fundamental freedoms as recognized in the present
Covenant;
(f) In any matter referred to it, the Committee may call upon the States Parties concerned,
referred to in subparagraph (b), to supply any relevant information;
(g) The States Parties concerned, referred to in subparagraph (b), shall have the right to be
represented when the matter is being considered in the Committee and to make submissions
orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of notice under
subparagraph (b), submit a report:
(i) If a solution within the terms of subparagraph (e) is reached, the Committee shall confine its
report to a brief statement of the facts and of the solution reached;
(ii) If a solution within the terms of subparagraph (e) is not reached, the Committee shall
confine its report to a brief statement of the facts; the written submissions and record of the oral
submissions made by the States Parties concerned shall be attached to the report. In every
matter, the report shall be communicated to the States Parties concerned.
2. The provisions of this article shall come into force when ten States Parties to the present
Covenant have made declarations under paragraph I of this article. Such declarations shall be
deposited by the States Parties with the Secretary-General of the United Nations, who shall
transmit copies thereof to the other States Parties. A declaration may be withdrawn at any time
by notification to the Secretary-General. Such a withdrawal shall not prejudice the consideration
of any matter which is the subject of a communication already transmitted under this article; no
further communication by any State Party shall be received after the notification of withdrawal
of the declaration has been received by the Secretary-General, unless the State Party concerned
has made a new declaration.
Article 42
1.
(a) If a matter referred to the Committee in accordance with article 41 is not resolved to the
satisfaction of the States Parties concerned, the Committee may, with the prior consent of the
States Parties concerned, appoint an ad hoc Conciliation Commission (hereinafter referred to as
the Commission). The good offices of the Commission shall be made available to the States
Parties concerned with a view to an amicable solution of the matter on the basis of respect for
the present Covenant;
(b) The Commission shall consist of five persons acceptable to the States Parties concerned. If
the States Parties concerned fail to reach agreement within three months on all or part of the
composition of the Commission, the members of the Commission concerning whom no
agreement has been reached shall be elected by secret ballot by a two-thirds majority vote of the
Committee from among its members.
2. The members of the Commission shall serve in their personal capacity. They shall not be
nationals of the States Parties concerned, or of a State not Party to the present Covenant, or of a
State Party which has not made a declaration under article 41.
3. The Commission shall elect its own Chairman and adopt its own rules of procedure.
4. The meetings of the Commission shall normally be held at the Headquarters of the United
Nations or at the United Nations Office at Geneva. However, they may be held at such other

convenient places as the Commission may determine in consultation with the Secretary-General
of the United Nations and the States Parties concerned.
5. The secretariat provided in accordance with article 36 shall also service the commissions
appointed under this article.
6. The information received and collated by the Committee shall be made available to the
Commission and the Commission may call upon the States Parties concerned to supply any
other relevant information.
7. When the Commission has fully considered the matter, but in any event not later than twelve
months after having been seized of the matter, it shall submit to the Chairman of the Committee
a report for communication to the States Parties concerned:
(a) If the Commission is unable to complete its consideration of the matter within twelve
months, it shall confine its report to a brief statement of the status of its consideration of the
matter;
(b) If an amicable solution to the matter on tie basis of respect for human rights as recognized in
the present Covenant is reached, the Commission shall confine its report to a brief statement of
the facts and of the solution reached;
(c) If a solution within the terms of subparagraph (b) is not reached, the Commission's report
shall embody its findings on all questions of fact relevant to the issues between the States
Parties concerned, and its views on the possibilities of an amicable solution of the matter. This
report shall also contain the written submissions and a record of the oral submissions made by
the States Parties concerned;
(d) If the Commission's report is submitted under subparagraph (c), the States Parties concerned
shall, within three months of the receipt of the report, notify the Chairman of the Committee
whether or not they accept the contents of the report of the Commission.
8. The provisions of this article are without prejudice to the responsibilities of the Committee
under article 41.
9. The States Parties concerned shall share equally all the expenses of the members of the
Commission in accordance with estimates to be provided by the Secretary-General of the
United Nations.
10. The Secretary-General of the United Nations shall be empowered to pay the expenses of the
members of the Commission, if necessary, before reimbursement by the States Parties
concerned, in accordance with paragraph 9 of this article.

HUMAN RIGHTS COUNCIL
RESOLUTION 16/18
COMBATING INTOLERANCE,
NEGATIVE STEREOTYPING AND
STIGMATIZATION OF, AND
DISCRIMINATION, INCITEMENT TO
VIOLENCE AND VIOLENCE AGAINST,
PERSONS BASED ON RELIGION OR
BELIEF

Human Rights Council
Sixteenth session
Agenda item 9
Racism, racial discrimination, xenophobia and related
form of intolerance, follow-up and implementation
of the Durban Declaration and Programme of Action

Resolution adopted by the Human Rights Council*
16/18
Combating intolerance, negative stereotyping and
stigmatization of, and discrimination, incitement to violence
and violence against, persons based on religion or belief
The Human Rights Council,
Reaffirming the commitment made by all States under the Charter of the
United Nations to promote and encourage universal respect for and observance of
all human rights and fundamental freedoms without distinction as to, inter alia,
religion or belief,
Reaffirming also the obligation of States to prohibit discrimination on the
basis of religion or belief and to implement measures to guarantee the equal and
effective protection of the law,
Reaffirming further that the International Covenant on Civil and Political
Rights provides, inter alia, that everyone shall have the right to freedom of
thought, conscience and religion or belief, which shall include freedom to have or
to adopt a religion or belief of his choice, and freedom, either individually or in
community with others and in public or private, to manifest his religion or belief
in worship, observance, practice and teaching,
Reaffirming the positive role that the exercise of the right to freedom of
opinion and expression and the full respect for the freedom to seek, receive and
impart information can play in strengthening democracy and combating religious
intolerance,
Deeply concerned about incidents of intolerance, discrimination and violence
against persons based on their religion or belief in all regions of the world,
Deploring any advocacy of discrimination or violence on the basis of
religion or belief,

Strongly deploring all acts of violence against persons on the basis of their
religion or belief, as well as any such acts directed against their homes,
businesses, properties, schools, cultural centres or places of worship,
Concerned about actions that wilfully exploit tensions or target individuals
on the basis of their religion or belief,
Noting with deep concern the instances of intolerance, discrimination and
acts of violence in many parts of the world, including cases motivated by
discrimination against persons belonging to religious minorities, in addition to
the negative projection of the followers of religions and the enforcement of
measures that specifically discriminate against persons on the basis of religion or
belief,
Recognizing the valuable contribution of people of all religions or beliefs to
humanity and the contribution that dialogue among religious groups can make
towards an improved awareness and understanding of the common values
shared by all humankind,
Recognizing also that working together to enhance implementation of
existing legal regimes that protect individuals against discrimination and hate
crimes, increase interfaith and intercultural efforts, and to expand human rights
education are important first steps in combating incidents of intolerance,
discrimination and violence against individuals on the basis of religion or belief,
1.
Expresses deep concern at the continued serious instances of
derogatory stereotyping, negative profiling and stigmatization of persons based
on their religion or belief, as well as programmes and agendas pursued by
extremist organizations and groups aimed at creating and perpetuating negative
stereotypes about religious groups, in particular when condoned by
Governments;
2.
Expresses its concern that incidents of religious intolerance,
discrimination and related violence, as well as of negative stereotyping of
individuals on the basis of religion or belief, continue to rise around the world,
and condemns, in this context, any advocacy of religious hatred against
individuals that constitutes incitement to discrimination, hostility or violence, and
urges States to take effective measures, as set forth in the present resolution,
consistent with their obligations under international human rights law, to address
and combat such incidents;

3.
Condemns any advocacy of religious hatred that constitutes
incitement to discrimination, hostility or violence, whether it involves the use of
print, audio-visual or electronic media or any other means;
4.
Recognizes that the open public debate of ideas, as well as
interfaith and intercultural dialogue, at the local, national and international levels
can be among the best protections against religious intolerance and can play a
positive role in strengthening democracy and combating religious hatred, and
convinced that a continuing dialogue on these issues can help overcome existing
misperceptions;
5.
Notes the speech given by Secretary-General of the Organization of
the Islamic Conference at the fifteenth session of the Human Rights Council, and
draws on his call on States to take the following actions to foster a domestic
environment of religious tolerance, peace and respect, by:
(a)
Encouraging the creation of collaborative networks to build mutual
understanding, promoting dialogue and inspiring constructive action towards
shared policy goals and the pursuit of tangible outcomes, such as servicing
projects in the fields of education, health, conflict prevention, employment,
integration and media education;
(b)
Creating an appropriate mechanism within Governments to, inter
alia, identify and address potential areas of tension between members of different
religious communities, and assisting with conflict prevention and mediation;
(c)
strategies;

Encouraging training of Government officials in effective outreach

(d)
Encouraging the efforts of leaders to discuss within their
communities the causes of discrimination, and evolving strategies to counter
these causes;
(e)
Speaking out against intolerance, including advocacy of religious
hatred that constitutes incitement to discrimination, hostility or violence;
(f)
Adopting measures to criminalize incitement to imminent violence
based on religion or belief;
(g)
Understanding the need to combat denigration and negative
religious stereotyping of persons, as well as incitement to religious hatred, by
strategizing and harmonizing actions at the local, national, regional and
international levels through, inter alia, education and awareness-building;

(h)
Recognizing that the open, constructive and respectful debate of
ideas, as well as interfaith and intercultural dialogue at the local, national and
international levels, can play a positive role in combating religious hatred,
incitement and violence;
6.

Calls upon all States:

(a)
To take effective measures to ensure that public functionaries in the
conduct of their public duties do not discriminate against an individual on the
basis of religion or belief;
(b)
To foster religious freedom and pluralism by promoting the ability
of members of all religious communities to manifest their religion, and to
contribute openly and on an equal footing to society;
(c)
To encourage the representation and meaningful participation of
individuals, irrespective of their religion, in all sectors of society;
(d)
To make a strong effort to counter religious profiling, which is
understood to be the invidious use of religion as a criterion in conducting
questionings, searches and other law enforcement investigative procedures;
7.
Encourages States to consider providing updates on efforts made in
this regard as part of ongoing reporting to the Office of the United Nations High
Commissioner for Human Rights;
8.
Calls upon States to adopt measures and policies to promote the
full respect for and protection of places of worship and religious sites, cemeteries
and shrines, and to take measures in cases where they are vulnerable to
vandalism or destruction;
9.
Calls for strengthened international efforts to foster a global
dialogue for the promotion of a culture of tolerance and peace at all levels, based
on respect for human rights and diversity of religions and beliefs, and decides to
convene a panel discussion on this issue at its seventeenth session, within existing
resources.
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[Adopted without a vote.]
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ADDITIONAL OVERVIEW OF THE
LEGAL DISCUSSION ON ARTICLES 18,
19 & 20 OF THE ICCPR

Customary law development

“Defamation of
Religion” 2004

Discrimination
based on
“Religion” or
“Belief”
“Religious
Intolerance”
1961

“Elimination of
all forms of
Religious
Intolerance”
1974

onwards

1973

13

Political concept
of “Defamation”

versus

Legal concept of
“Defamation of
Religions”

21

Terms used interchangeably for “defamation of religions” or
terms used to describe “defamation of religions”

Intolerance

Discrimination

Racial
violations

Xenophobia

Legal subsets of “defamation of religions”

…………

24

Intolerance
Discrimination

Racial violations

Xenophobia

others………

25

Proposed legal elements of offence of “defamation of religions”

Mensrea?
Knowingly?

Administrative
or Criminal
action

Act of
defaming

Consequence
(riots, attack
etc)

31
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Offence:
The state parties shall proceed against the person liable to have
committed an act of defamation of religion in accordance with its
domestic law.
Or the state parties may prosecute the offender under its
domestic law
Or the state parties shall enact necessary legislation to
implement the present Convention.
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