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PREFACE

As part of our initiative on quality of governance and democracy, PILDAT has been working on developing analyses
on the need for a better-managed Western border. Our focus stems from the belief that no State can survive with soft
borders and unless Pakistan secures its borders, it will continue to face a host of issues branching not only in internal and
external complications but also matters relating to health and trade, among others.

It is in this regard that PILDAT commissioned a paper on Pakistan-Afghanistan Border Management: A Legal
Perspective by requesting leading expert on international law, Mr. Ahmer Bilal Soofi, former Federal Caretaker Law
Minister. Mr. Soofi answers questions including international status of the Durand line, historic easement rights of tribes
and how these can and should be regulated by law keeping in view international experiences and the need for fencing or
regulating the Pakistan-Afghanistan international border. The paper, developed for the purpose of putting forward
recommendations for the Government and Parliament of Pakistan, argues for the need of a specific legislation on the
management of easement rights of tribes across the international border.
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development of recommendations on managing the Pakistan-Afghanistan border. We are also grateful to Mr. Ahmer
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International Law, for writing an analysis on the subject based on our proposed outline.
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Abbreviations and Acronyms

ID Identification

OIC Organisation of Islamic Cooperation']

RECCA Regional Economic Cooperation Conference on Afghanistan
UK United Kingdom

UNHCR United Nations High Commissioner for Refugees

UNSC United Nations Security Council

USA United States of America

USSR Union of Soviet Socialist Republics
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.EXECUTIVE SUMMARY

he Pakistan-Afghanistan border is frequently described as one of the most volatile and dangerous places in the

world largely due to the presence of terrorist safe havens and lax Governmental control. Various forms of illegal
activities such as smuggling of weapons, narcotics, vehicles, timber and electronic goods are routine matters. The health
hazards over the years due to the spread of polio and other viruses through free movement also pose another challenge.

While the Durand Line constitutes the legal border between Pakistan and Afghanistan under International Law, the legal
rubric of rubric of 'easement rights' to the various Pashtun and other tribes along its sides has come to be misunderstood
as facilitative of cross border movement at will. The easement rights have nowhere been expressly mentioned or implied
in the Durand Line Agreement of 1893 but have evolved outside its framework through practice by tribes divided by the
Durand Line.

Based on the premise of easement of rights, the Durand Line has emerged as a soft border or legally an entity less than an
international border, which is a hollow argument. The practice of easement rights does not in any way dilute or diminish
that legal status while it is also important to understand that the easement rights are only exercisable by members of the
tribes divided by the Durand Line and are not available to other ordinary nationals of Afghanistan or Pakistan.

The paper argues that if a decision to fence the Durand Line is taken, a recommendation Pakistan must consider at the
earliest, it will not require any changes to the Agreement and will not vitiate the non-treaty easement rights of the divided
tribes. Moreover, notwithstanding these rights, the Agreement permits Pakistan to legitimately stop and check people
sporadically crossing over the Durand Line.

The paper argues that as a matter of international law, both Afghanistan and Pakistan are compelled by United Nations
Security Council Resolution 1373 to “deny safe haven to those who finance, plan, support, or commit terrorist acts, or
provide safe havens” and to “prevent those who finance, plan, facilitate or commit terrorist acts from using their
respective territories for those purposes against other states or their citizens.”' The growing scourge of terrorism and
insurgency facilitated by the porous nature of the Durand Line demands the effective management of the cross-border
movement.

Pakistan can lawfully fence its side of the border without Afghanistan's consent by following the precedence of the USA
- Mexico border, which has been unilaterally fenced by the USA under the Secure Fence Act 2006. This has been deemed
lawful under international law since the USA as a sovereign State is entitled to protect its territory, integrity and national
security through the implementation of immigration policy.”

The paper argues that the Government of Pakistan should consider enacting a comprehensive legislation, which enables
it to document persons crossing the Durand Line. In order to institute an effective system of checks and balances along
the Durand Line, the proposed legislation should define easement right users and issue special 'easement right user IDs'
to individuals falling under this category. Other key aspects of the proposed legislation include:

i.  Introduction of a category of persons crossing the Durand Line into the territories of Pakistan as the Afghan
refugees. The proposed law may provide that a refugee shall remain confined to a designated premise, his/her
particulars shall be documented by issuing a document specifying his/her refugee status and his/her movements
shall be monitored. The law should spell out that those conferred with refugee status should not be automatically
granted Pakistani citizenship. Critically, the length of stay of a refugee in Pakistan may not confer on him/her aright
to insist on Pakistani identification or citizenship status.

ii. The proposed law should also provide the Federal Government or the Provincial Government of Khyber
Pakhtunkhwa the power to repatriate the Afghan refugees for settlement in relatively stable provinces of
Afghanistan.

iii. The proposed legislation should also provide for the legal and objective basis of resettlement of Afghan refugees in
other states such as Canada and Australia.

iv. Importantly, the suggested law must include appropriate sanctions if an Afghan refugee abuses this refugee status
and indulges in drug trafficking across the Durand Line or supports militants and terrorists targeting state structures
in both Pakistan and A fghanistan.
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v. In case an Afghan refugee has gained employment in Pakistan or is engaged in a legitimate business enterprise,
his/her status is closer to that of an 'economic migrant.' Driven by economic motives to stay on in Pakistan, such
refugees raise several issues necessitating proper legal treatment. For instance, can they be granted rights to hold
and convey property? Should they be included in the national tax net? Or should they pay an annual levy to the
provincial Government? All these questions can and should be addressed in the proposed legislation.

vi. Another category that should be defined and regulated in the suggested law is that of the 'asylum seeker.' If an
Afghan refugee does not want to return to Afghanistan at all on the basis that he shall be persecuted on his return and
he is able to demonstrate sufficient evidence in this regard, he should then be conferred with an 'asylum seeker'
status, a distinct legal category under international law.

vii. Importantly, the law should include a broad category of unauthorized persons crossing the Durand Line who fall in
none of the aforementioned categories. They can be collectively referred to as 'non-state actors.' It shall however be
necessary to sub-classify them further, for example as 'enemy aliens,' 'foreigners' or 'unauthorized infiltrators.' The
proposed law must provide for the legal treatment of such unauthorized or undocumented non-state actors.

It is somewhat surprising that while Pakistan has enacted extensive legislation for transport of goods that cross the
Durand line and yet it does not yet have a corresponding legal regime for individuals. There is an urgent need for such a
legislation in order to streamline, identify and account for individual movement across the Durand Line. The internal
and external threats faced by the State of Pakistan from unauthorized crossings of the Durand Line also unequivocally
call for its immediate formulation and enactment.
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The Historical Context

From the spur of the Sarikol Range in the north to the
Iranian border to the southwest, the Durand Line marks
the 2,450-kilometer border between Afghanistan and
Pakistan. It is named after Sir Mortimer Durand who as
a representative of the British-Indian Government,
negotiated and concluded the Durand Line Agreement
in Kabul in 1893 with the then Afghan Amir, Abdur
Rahman.

In 1893, the two parties duly agreed to a border that
cutting through a region predominantly inhabited by
the Pashtuns divided areas of modern day Balochistan
and Khyber Pakhtunkhwa between Afghanistan and
British-India. Although the Agreement granted
effective political control of parts of this region to the
British colonial authorities, the locals were generally
left independent and were granted a certain degree of
autonomy under the idea of 'spheres of influence.'

Amir Abdur Rehman was generally satisfied with the
outcome of his negotiations with Sir Mortimer Durand.
They were conducted according to the satisfaction of
both parties, and eliminated past misunderstandings
between the two.”

While signing the Agreement, the Amir held a 'durbar’
where his two elder sons, high-ranking civil and
military officers, and four hundred leading chiefs were
present. Writing about this occasion, Sir Mortimer
states, 'He (Amir) made a really first class speech
beginning. He then urged his people to be true friends to
us and to make their children the same. He said that we
did them nothing but good and had no designs on their
country. After each period of his speech, there were
shouts of 'Approved! Approved" from amongst those

From such accounts along with
the nature and terms of the
Agreement itself, it is evident
that the Durand Line Agreement
was not signed under duress and
there was popular public
approval for it. Moreover, the
Amir created his right to rule
through the Jirga System,
reflecting traditional tribal
consensus

present.

This account has been corroborated by the Amir
himselfin his memoirs where he writes that “before the
audience I made a speech to commence the proceedings
in which I gave an outline of all the understanding
which had been agreed upon and the provisions which
had been signed for the information of my nation and
my people and all those who were present. I praised
God for bringing about friendly relations which now
existed between the two Governments and putting
them on a closer footing than they had been before.”

From such accounts along with the nature and terms of
the Agreement itself, it is evident that the Durand Line
Agreement was not signed under duress and there was
popular public approval for it. Moreover, the Amir
created his right to rule through the Jirga System,
reflecting traditional tribal consensus. Thus, there is no
doubt the Agreement was lawfully concluded by him
on behalf of the Afghan people.

In 1919, following the death of Amir Abdur Rehman's
successor Amir Habibullah, the British Indian forces
and the Afghans began to fight against each other in the
Third Anglo-Afghan War. This fight ended with the
Rawalpindi Treaty in 1919 and its successor, the Anglo-
Afghan Treaty of 1921. In both these treaties, the
respective parties agreed to follow the border division
parameters accepted in the Durand Line Agreement and
to work towards swift demarcation of that border
within those parameters. Since then, the global
community has internationally recognized the Durand
Line, first as the border between Afghanistan and
British India, and eventually between Afghanistan and
Pakistan.

In 1947 when the British Empire in India was
partitioned, Pakistan succeeded to all the international
rights and obligations of the British Indian Government
pursuant to Indian Independence (International
Agreement) Order 1947 passed under the
Independence Act 1947. Significantly, under
customary international law as codified in Article 62 of
the Vienna Convention on the Law of Treaties, 'it is
accepted by all that whenever a new country is carved
out of an existing colonial dominion; all the
international agreements and undertakings that the
previous ruler of the region had entered into would be
transferred to the new independent national
Government.” Resultantly, the Government of
Pakistan automatically assumed all responsibility for
adhering to all international treaties, which the British
Indian Government had signed on or agreed upon
including, naturally, the Durand Line Agreement.
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Legal Issues of Afghan Objections to the
Durand Line

Following a loya jirga, the Afghan Government on
July 26, 1949, unilaterally declared that it considered
the Durand Line as an imaginary line and that all
previous Durand Line Agreements were thenceforth
void.

Many groups in Afghanistan refuse to accept the
legality of the Durand Line on a number of tenuous
legal grounds, one of which is not recognizing Pakistan
as a 'successor state' but rather as a 'clean state', which
must renegotiate a fresh border agreement with
Afghanistan. However, as per international law,
Pakistan clearly qualifies as a successor state, defined
as 'the State which has replaced another State on the
occurrence of a succession of states,” a position
legalized by the Indian Independence Act 1947 and the
United Kingdom Government in 1950." Moreover,
customary international law as codified in Article 11 of
the Vienna Convention on the Succession of States says
that 'a succession of states does not as such affect (a) a
boundary established by a treaty; or (b) obligations and
rights established by a treaty and relating to the regime
of a boundary."" Therefore, Pakistan, according to law,
inherited the Durand Line Agreement as the successor
state to British India and is under no legal obligation to
renegotiate or conclude a new border agreement with
Afghanistan.

Afghanistan has been prevented from unilaterally
renouncing the Durand Line Agreement due to the
international law principle of uti possidetis juris,"
directly applicable in the context of decolonization,
which provides that newly decolonized states should
have the same borders that their preceding dependent
area had before their independence. The International
Court of Justice has repeatedly upheld the principle of
uti possidetis juris 'as a principle that transforms former
administrative borders created along the colonial
period into international frontiers."” To bring finality to
colonial disputes and avoid future conflicts, this
principle has been repeatedly applied in the
decolonization process across various continents
including Asia. Accordingly, Afghanistan is legally
prohibited from unilaterally changing its borders with
Pakistan that were settled under international law at the
time of partition of India in 1947 pursuant to the extant
Durand Line Agreement between Afghanistan and the
British India Government.

Opponents of the Durand Line also contend that the
Agreement was between Amir Abdur Rehman and the
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Accordingly, Afghanistan is
legally prohibited from
unilaterally changing its borders
with Pakistan that were settled
under international law at the
time of partition of India in
1947 pursuant to the extant
Durand Line Agreement
between Afghanistan and the
British India Government

British India Government, and hence it was vitiated by
the death of the Amir. However, as the head of state of
Afghanistan, deriving his powers from traditional tribal
consensus, the Amir was perfectly acceptable under
international law to enter into treaties on behalf of his
people with legal obligations attached to the Afghan
state.

The argument that the Amir was made to sign the
Agreement under duress, is challenged by the Amir
himself who writes in his diary that:

“At the time when I was occupied in breaking down the

feudal system of Afghanistan and molding the country
into a strong consolidated kingdom, I was not unaware
or neglectful of the necessity of defining my boundaries
with the neighboring countries. I well knew that it was
necessary to mark out the boundaries between my
dominions and those of my neighbors, for the safety and
protection of my Kingdom, and for a purpose of putting
a check on their advances and getting rid of
misunderstandings and disputes.””

It is also contended by some that as the Durand Line
Agreement spells out respective spheres of influence it
was never intended to physically divide the border.
Article 4 of the Agreement clearly states the need for
demarcation along the frontier to be carried out by the
respective Afghan and British commissioners. This
shows that the intended purpose of the Agreement was
indeed the formulation of a border between the two
states, without the need for physical occupation and
direct control exerted by the British in those regions.
Furthermore, Afghanistan continued to earn annual
subsidies from the British Indian authorities for several
years, constituting a de facto acceptance of the Durand
Line as the border. The Rawalpindi Treaty 1919
formalized the border arrangement between
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Afghanistan and British India based on the Durand
Line Agreement in exchange for Afghanistan's grant of
full sovereignty. Article 5 of the Treaty shows that the
Afghan Government did formally and legally
recognize the Durand Line as the international border
between Afghanistan and British India by conclusively
stating that 'the Afghan Government accept the Indo-
Afghan frontier accepted by the late Amir [under the
Durand Line Agreement]."* This position was
reinforced in the Khyber Treaty 1921 and in the
exchange of letters between the British India
authorities and the Afghan Government in 1930 in
which the Afghans reiterated the validity of the Khyber
Treaty.”

It has also been asserted, that similar to the Convention
for the Extension of Hong Kong Territory the Durand
Line Agreement lapsed after a century in 1993." In this
context, neither the text of the Agreement itself nor the
much longer joint boundary demarcation documents
that followed in 1894-6 make any mention of a time
limit clearly establishing that it should be treated
similar to the Curzon Line and Mexican Cession or any
other international boundary agreement, none of which
have time limits.

Over the years, legislative developments in
Afghanistan have angled on the side of acceptance of
the Durand Line as an international border. For
instance, Afghanistan has consistently recognized the
Durand Line in terms of visa issuances, trade and
transit. At the international level, Afghanistan
demonstrated acceptance of the Durand Line when it
agreed to ensure security and development through
modern border management mechanisms at the third
Regional Economic Cooperation Conference on
Afghanistan (RECCA)."”

At the international level,
Afghanistan demonstrated
acceptance of the Durand Line
when it agreed to ensure
security and development
through modern border
management mechanisms at the
third Regional Economic
Cooperation Conference on
Afghanistan (RECCA)

Afghanistan along with the USA and the USSR
accepted the Durand Line as an international border in
the Geneva Accords of 1988. Such de jure recognition
was reinforced when the USA sent its forces into
Afghanistan in 2001 and ordered its troops to remain on
the Afghan side of the Durand Line.

Furthermore, UNSC Resolutions on Afghanistan
including 1267" reaffirm de jure recognition of the
Durand Line as an international border where the
international law principle of non-intervention fully
applies, as do the Bonn Agreement and International
Conference on Afghanistan in London 2010.
Significantly, these principles also form the basis of
bilateral security agreement between the USA and
Afghanistan, currently being negotiated by the two
sides. Moreover, the International Court of Justice has
also acknowledged this position in its judgment in the
Atlantique Aerial Incident Case between Pakistan and
India.”

While Pakistan has always recognized the border
between the two countries, the international
community has historically been inclined towards
recognizing the Durand Line. In the early years
following the independence of Pakistan, Philip Noel-
Baker, Secretary of State for the Commonwealth, in his
speech to the British House of Commons on June 30,
1950 proclaimed that 'it is his Majesty's view that
Pakistan is in international law the inheritor of the
rights and duties of the old Government of India and of
his Majesty's Government in the United Kingdom in
these territories and that the Durand Line is the
international frontier.” The extract from the
communiqué issued on March §, 1956, at the
conclusion of the Southeast Asia Treaty Organization
Ministerial Council Meeting held in Karachi, also
reaffirmed the recognition of the Durand line as an
international border.” The United States made a public
statement in 1956 accepting the Durand Line as the
border between the two states. More recently in 2012,
United States Special Representative for Afghanistan
and Pakistan, Marc Grossman, reiterated the United
States' position that the Durand Line is the
internationally recognized boundary between Pakistan
and Afghanistan.”

Scope of Easement Rights of Divided
Tribes along the Durand Line

The Durand Line divides several Pashtun and other
tribes situated along both its sides. These divided tribes
and their families have historically been allowed the
right to freely move back and forth under the legal
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rubric of'easement rights.'

It is commonly misunderstood that the text of the
Durand Line Agreement grants easement rights,
thereby enabling cross border movement at will. These
rights have nowhere been expressly mentioned or
implied in the Agreement but have evolved outside its
framework through practice by tribes divided by the
Durand Line. Importantly, if a decision to fence the
Durand Line is taken, it will not require any changes to
the Agreement and will not vitiate the non-treaty
easement rights of the divided tribes. Moreover,
notwithstanding these rights, the Agreement permits
Pakistan to legitimately stop and check people
sporadically crossing over the Durand Line.

Based on the premise of easement of rights, it has been
argued that the Durand Line is a soft border or legally
an entity less than an international border. This is a
hollow argument. The practice of easement rights does
not in any way dilute or diminish that legal status.
Crucially therefore, the universal international law
principle of non-intervention also continues to apply to
it in full measure. This is borne out by the fact that
easement rights are only exercisable by members of the
tribes divided by the Durand Line and are not available
to other ordinary nationals of Afghanistan or Pakistan.

Legal Basis for Fencing the Pakistan-
Afghanistan Border

The Pakistan-Afghanistan border is frequently
described as one of the most volatile and dangerous
places in the world largely due to the presence of
terrorist safe havens and lax Governmental control.
Various forms of illegal activities such as smuggling of
weapons, narcotics, vehicles, timber and electronic
goods are routine matters. Most of the drugs produced
in Afghanistan find their way into Pakistan.

A growing concern today is the rise of terrorism and
insurgencies by non-state actors from across the region.
The porous nature of the Durand Line enables the
militants to conveniently seek sanctuaries in
Afghanistan and Pakistan by crossing the border with
ease. As a matter of international law, both Afghanistan
and Pakistan are compelled by United Nations Security
Council Resolution 1373 to 'deny safe haven to those
who finance, plan, support, or commit terrorist acts, or
provide safe havens' and to 'prevent those who finance,
plan, facilitate or commit terrorist acts from using their
respective territories for those purposes against other
states or their citizens.” The ongoing Operation Zarb-
e-Azb represents Pakistan's commitment to its

14

It is commonly misunderstood
that the text of the Durand Line
Agreement grants easement
rights, thereby enabling cross
border movement at will. These
rights have nowhere been
expressly mentioned or implied
in the Agreement but have
evolved outside its framework
through practice by tribes
divided by the Durand Line

international obligations to counter global terrorism.
Afghanistan is bound by international law to cooperate
with Pakistan in this respect.

Since the commencement of Operation Zarb-e-Azb,
those crossing from North Waziristan into Afghanistan
via the Durand Line fall under two distinct categories.
The first cohort includes civilians who have been
displaced by conflict. The Afghan Government is
obligated under international law to treat such
individuals as refugees and take care of their welfare,
accommodation and other needs. It can also document
them or identify camps specifically for those displaced
from North Waziristan. The second category of
individuals includes non-state actors, militants or
terrorists. Significantly, Afghanistan is bound by
international law to either arrest such individuals or
militarily neutralize them.

A related question here is whether Pakistan can
lawfully fence its side of the border without
Afghanistan's consent. The USA - Mexico border has
been unilaterally fenced by the USA under the Secure
Fence Act 2006. This has been deemed lawful under
international law since the USA as a sovereign state is
entitled to protect its territory, integrity and national
security through the implementation of immigration
policy.” Pakistan can thus likewise unilaterally fence
its border with Afghanistan due to its pressing national
security imperatives and in furtherance of the
fulfillment of its international legal obligations to
effectively counter terrorism.

Proposed Legal Framework for
Individuals Crossing the Durand Line

The Government of Pakistan should consider enacting
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a comprehensive legislation, which enables it to
document persons crossing the Durand Line. Such
legislation should clearly delineate the various legal
categories under which these persons might fall.

In order to institute an effective system of checks and
balances along the Durand Line, the proposed
legislation should define easement right users and issue
special 'easement right user IDs' to individuals falling
under this category.

Another category of persons crossing the Durand Line
into the territories of Pakistan is the Afghan refugees.
The proposed legislation should also thus define
exactly who constitutes an 'Afghan Refugee', while
ensuring that it conforms to the definition of refugee
under the UNHCR. Moreover, in this context, the law
may provide that a refugee shall remain confined to a
designated premise, his particulars shall be
documented by issuing a document specifying his
refugee status and his movements shall be monitored.
The law should spell out that those conferred with
refugee status should not be automatically granted
Pakistani citizenship. Critically, the length of stay of a
refugee in Pakistan may not confer on him a right to
insist on Pakistani identification or citizenship status.

Furthermore, the law should provide the Federal
Government or the Provincial Government of Khyber
Pakhtunkhwa the power to repatriate the Afghan
refugees for settlement in relatively stable provinces of
Afghanistan. In this context, the respective
Government should also be conferred with the power to
periodically review the internal stability in Afghan
provinces to ascertain if the right to return the refugee is
exercisable. The proposed legislation should also
provide for the legal and objective basis of resettlement
of Afghan refugees in other states such as Canada and

Importantly, the suggested law
must include appropriate
sanctions if an Afghan refugee
abuses this refugee status and
indulges in drug trafficking
across the Durand Line or
supports militants and terrorists
targeting state structures in
both Pakistan and Afghanistan

Australia. It must also contain provisions ensuring
cooperation between the Government of Pakistan and
the UNHCR on the implementation of the traditional
rights of refugees.

Importantly, the suggested law must include
appropriate sanctions if an Afghan refugee abuses this
refugee status and indulges in drug trafficking across
the Durand Line or supports militants and terrorists
targeting state structures in both Pakistan and
Afghanistan.

In case an Afghan refugee has gained employment in
Pakistan or is engaged in a legitimate business
enterprise, his status is closer to that of an 'economic
migrant." Driven by economic motives to stay on in
Pakistan, such refugees raise several issues
necessitating proper legal treatment. For instance, can
they be granted rights to hold and convey property?
Should they be included in the national tax net? Or
should they pay an annual levy to the provincial
Government? All these questions can and should be
addressed in the proposed legislation.

Another category that should be defined and regulated
in the suggested law is that of the 'asylum seeker.' If an
Afghan refugee does not want to return to Afghanistan
at all on the basis that he shall be persecuted on his
return and he is able to demonstrate sufficient evidence
in this regard, he should then be conferred with an
'asylum seeker' status, a distinct legal category under
international law.

Importantly, the law will inevitably include a broad
category of unauthorized persons crossing the Durand
Line who fall in none of the aforementioned categories.
They can be collectively referred to as 'non-state
actors.' It shall however be necessary to sub-classify
them further, for example as 'enemy aliens,' 'foreigners'
or 'unauthorized infiltrators." The proposed law must
provide for the legal treatment of such unauthorized or
undocumented non-state actors.

It is somewhat surprising that while Pakistan has
enacted extensive legislation for transport of goods that
cross the Durand line and yet it does not yet have a
corresponding legal regime for individuals. There is an
urgent need for such a legislation in order to streamline,
identify and account for individual movement across
the Durand Line. The internal and external threats faced
by the state of Pakistan from unauthorized crossings of
the Durand Line also unequivocally call for its
immediate formulation and enactment.
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