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Analyzing Pakistan’s Compliance on FATF’s 27-Point Action Plan —
June 2018 to October 2020

Introduction

The Financial Action Task Force (FATTF) is the global money laundering and terrorist financing
watchdog. As an inter-governmental policy-making body, FATF sets standards and guidelines that
promote the global implementation of legal, regulatory and operational measures for Anti-Money
Laundering/Countering Financing of Terrorism Financing (AML/CFT).! In 2018, the FATF
placed Pakistan on its list of “Jurisdictions under Increased Monitoring” — or the ‘grey-list’ - citing
‘structural deficiencies’ that resulted in failure to effectively target terrorism financing and money
laundering (TF/ML).? In collaboration with the International Cooperation Review Group (ICRG),
FATFE’s technical working group specializing in monitoring such jurisdictions, FATF issued a 27-
Point Action Plan for Pakistan aimed at remedying these structural deficiencies.

Pakistan’s progress on its Action Plan was reviewed by FATF in its plenary on 23 October 2020.
Efforts to remove its structural deficiencies and improve compliance with global AML/CFT
standards were acknowledged by FATF and the ICRG found Pakistan to be largely compliant with
21 of the 27 items of the Action Plan. However, Pakistan was retained on the FATF ‘grey-list’
pending further compliance.

The objective of this paper is to identify the key legislative and administrative measures undertaken
by Pakistan to comply with the FATF-ICRG Action Plan. Since the global AML/CFT regime is a
highly technical and rapidly-evolving area, it is difficult to find objective public source information
and analysis on Pakistan’s compliance with the FATF Action Plan. This paper seeks to provide an
objective, non-partisan overview of Pakistan’s progress from June 2018 to October 2020,
highlighting outstanding areas flagged by FATF pending compliance as well as identifying the way
forward in achieving all objectives under the Action Plan.

Charting Pakistan’s Progress on the 27-Point Action Plan

2018: Grey-Listing by FATF and MER Assessment

In June 2018, the FATF placed Pakistan on its list of “High Risk Jurisdictions under Increased
Monitoring” (informally known as the ‘grey-list’) — owing to ‘structural deficiencies’ that resulted
in failure to effectively target terrorism financing and money laundering within its jurisdiction.’
The FATF-ICRG cited key deficiencies in law, regulations and oversight mechanisms. It also
pointed towards weaknesses and poor coordination between relevant institutions, including law
enforcement and prosecution agencies, financial entities and regulators. Hence, Pakistan was

! Financial Action Task Force (FATF) Mandate — 2019

http:/ /www.fatf-gafi.org/publications/fatfgeneral/documents/ fatf-mandate.html
2 Pakistan formally placed on FATF grey list, Express Tribune, June 2018
https://tribune.com.pk/stoty/1746079/1-pakistan-formally-placed-fatf-grey-list/

3 Pakistan formally placed on FATF grey list, Express Tribune, June 2018
https://tribune.com.pk/stoty/1746079/1-pakistan-formally-placed-fatf-grey-list/


https://tribune.com.pk/story/1746079/1-pakistan-formally-placed-fatf-grey-list/

placed on the FATF ‘grey-list’, subject to reporting every quarter on its progress on the 27-Point
Action Plan.

In October 2018, international experts visited Pakistan for an ‘on-site evaluation’ by the Asia-
Pacific Group (APG). The APG is an inter-governmental body which assesses its members’
compliance with FATF standards. As Pakistan is a member of the APG, it is committed to the
effective implementation of internationally accepted standards against TF/ML and proliferation
financing set by FATF. The APG subsequently published its findings in a ‘Mutual Evaluation
Report” (MER) which found a glaring lack of necessary legal frameworks to target TF/ML, lack
of coordination amongst critical governmental actors and law enforcement agencies, and no
coherent risk-based assessment tools to categorize the vulnerabilities of different sectors of the
economy in Pakistan.* The MER assessed Low Compliance on 10 out of 11 Immediate Outcomes,
with only 1 Immediate Outcome rated as Moderate (I0.2: International Cooperation).” On the 40
indicators under Technical Compliance, Pakistan was only fully compliant on 1 indicator, largely
compliant on 9, partially compliant on 26 and non-compliant on 4 indicators.’ Pakistan’s adherence
to the 27-Point Action Plan, tailored specifically to address the gaps in the country’s AML/CFT
frameworks and prevent proliferation of terrorist financing across borders’, was thereby deemed
critical.

4 Mutual Evaluation Report for Pakistan — Financial Action Task Force (FATF) — 2019

https:/ /www.fatf-gafi.org/media/fatf/documents/reports/mer-fstb/ APG-Mutual-Evaluation-Report-Pakistan-
October%202019.pdf

5 Tbid.

6 Ibid.

7 FATF Plenary Meetings — Summaries

http:/ /www.fatf-gafi.org/about/outcomesofmeetings/


https://www.fatf-gafi.org/media/fatf/documents/reports/mer-fsrb/APG-Mutual-Evaluation-Report-Pakistan-October%202019.pdf
https://www.fatf-gafi.org/media/fatf/documents/reports/mer-fsrb/APG-Mutual-Evaluation-Report-Pakistan-October%202019.pdf

FATF 27-Point Action Plan for Pakistan

1 Understanding risks categorised under Countering Financing of Terrorism (CFT) by the financial sector;
2 Outreach sessions of Anti Money Laundering (AML) and CFT for the financial institutions;

3 Developing an integrated database at airports;

4 Mechanisms fo publicise designated persons and entities;

5 Terrorist Financing (TF) specific units and analysis done by Financial Monitoring Unit (FMU) and State Bank of
Pakistan (SBP);

6 Audit of financial institutions by the State Bank of Pakistan;

7 Suspicious Transaction Reports (STRs) disseminations and analysis done by FMU;

8 Terror financing risk assessment and its implementation;

9 Inter-coordination mechanism of federal & provincial departments;

10 Parallel investigations by Counter Terrorism Departments (CTDs);

11 Risk assessment of cash smuggling;

12 Implementation of domestic cooperation to counter cash smuggling;

13 Understanding TF by the judiciary through conducting awareness and training session;

14 Risk based outreach of Designated Non-Banking Financial Institutions (DNBFI) and Non-Profit Organizations
(NPOs);

15 Pakistan will have to demonstrate effectiveness of sanctions including remedial actions to curb terrorist
financing in the country;

16 Pakistan will have to ensure improved effectiveness for terror financing of financial institutions with particu-
lar fo banned outfits;

17 Pakistan will have to take actions against illegal Money or Value Transfer Services (MVTS) such as Hun-
di-Hawala;

18 Pakistan will have to place sanction regime against cash couriers;

19 Pakistan will have to ensure logical conclusion from ongoing terror financing investigation of law enforcing
agencies (LEAs) against banned ouftfits and proscribed persons;

20 Pakistani authorities will have fo ensure international cooperation based investigations and convictions
against banned organisations and proscribed persons;

21 The country will have to place effective domestic cooperation between Financial Monitoring Unit (FMU)
and LEAs in investigation of terror financing;

22 Prosecution of banned outfits and proscribed persons;

23 Demonstrate convictions from court of law of banned outfits and proscribed persons;
24 Seizure of properties of banned outfits and proscribed persons;

25 Conversion of madrassas to schools and health units into official formations;

26 To cut off funding of banned outfits and proscribed persons; and

27 Pakistan will have to place permanent mechanism for management of properties and assets owned by
the banned outfits and proscribed persons.
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Overview of Pakistan’s Response to Grey-Listing

Achieving all points and establishing definitive progress on all of FATEF’s Recommendations
required a holistic response from the State. The law enforcement machinery within the country
needed to work in tandem with other regulators, as well as specialized agencies to implement
AML/CFT frameworks. Initially, Pakistan’s response to the 27-Point Action Plan comprised of a
mixture of law enforcement operations and the creation of governmental bodies and taskforces to
promote inter-agency coordination and policy implementation. Complementary to these were
technical guidelines issued by the Ministry of Foreign Affairs (MOFA) on implementing the
provisions of the United Nations Security Council (UNSC) Resolution 1267, and later by the
National Counter-Terrorism Authority (NACTA) on UNSC Resolution 1373. Regulating entities
such as the State Bank of Pakistan (SBP) and the Securities and Exchange Commission of Pakistan
(SECP) also issued rules and guidelines aimed at bolstering the existing AML/CFT Framework in
the country.

Despite these improvements, widespread legislative and administrative reform remained missing.
As a result, in the October 2019 Plenary, Pakistan only managed to become largely compliant on
5 out of 27 Points on the Action Plan (elaborated below). Spurred to action, Pakistan enacted key
legislation, including important amendments to foundational laws such as the Anti-Terrorism Act,
1997 and the Anti-Money Laundering Act, 2010, and update its risk assessment frameworks in
time for the next FATF plenary. This enabled Pakistan to become compliant on 14 of the 27
Points on the Action Plan by February 2020.

While a number of factors contributed to Pakistan’s increased compliance, enhancing legal
frameworks was critical to the effort. In the eight months between February 2020, when the last
formal decision to retain Pakistan on the ‘grey-list’ was taken, and October 2020, the government
enacted fifteen new laws to ensure compliance with FATF’s Action Plan. The latest plenary
declared Pakistan largely compliant on 21 out of 27 Points, with varying degrees of progress on
the remaining 6 points. Pakistan is now being encouraged by the FATTF to achieve all of 27 Points
by the February 2021 Plenary, which will then lead to another on-site assessment of its AML/CFT
frameworks, and allow Pakistan to finally move off the grey-list.

Developments between June 2018 and October 2019

Pakistan’s initial response to its grey-listing consisted of a range of law enforcement measures,
including a nationwide crackdown on banned terrorist outfits. In early 2019, the militant group
Jamaat-ud-Dawa and all affiliated organizations, including charities, were outlawed,’ with hundreds
of properties seized, and key proscribed individuals and other associates arrested’

This was followed by a series of administrative regulations and guidelines from key ministries,
authorities and regulators aimed at streamlining the implementation of UNSC Resolutions 1267
and 1373 and broadly updating the AML/CFT frameworks.

8 Iftikhar A Khan, “May 12, 2019: 11 Groups Banned for Having Links with JuD, Others,” Dawn ePaper (Dawn
Group
of Newspapers, May 12, 2019), https://epaper.dawn.com/Detaillmage.phprStorylmage=12 05 2019 001 005.
9 Ibid.


https://epaper.dawn.com/DetailImage.php?StoryImage=12_05_2019_001_005

In furtherance of this, the following key regulatory orders and guidelines were passed:

® United Nations Security Council (UNSC) Freezing and Seizure Order 2019, passed
by the Federal Government through the Ministry of Foreign Affairs."

® The Ministry of Foreign Affairs Guidelines to better implement the United Nations
Security Council (UNSC) Resolution 1267," a point that is critically essential to the
FATF Action Plan."” This included detailed guidelines on implementing targeted financial
sanctions, travel ban and arms embargo as per the UNSC Resolution.

e NACTA Guidelines on the Implementation of UNSC Resolution 1373," to promote
awareness and improve coordination between various divisions, ministries, law
enforcement agencies, financial institutions and regulators across Pakistan on the binding
obligations contained in UNSCR 1373. This UNSC Resolution requires countries, inter
alia, to put into place mechanisms enabling the designation of terrorist organizations and
persons associated with terrorism at the national level and the consequent application of
immediate sanctions.

e State Bank of Pakistan (SBP) Guidelines on AML/CFT."

® Securities and Exchange Commission of Pakistan (SECP) Guidelines on
AML/CFT frameworks."”

e SECP Guidelines banning Exchange Companies “B” and other informal forms of
Money or Value Transfer Services (MVTS).'

e NACTA-SECP’s AML/CFT Guidelines for Non-Profit Organizations (2018)."

Collectively, these regulations and guidelines have had a far-reaching impact on law enforcement
in Pakistan, resulting in structural changes throughout the banking and insurance sectors in a bid
to curb TEF/ML transactions.

Results of the October 2019 Plenary

In October 2019, Pakistan was again retained on the grey-list, as it was found to have only complied
with 5 targets on its 27-target plan.

10 “United Nations Security Council (Freezing and Seizure) Order, 2019,” Ministry of Foreign Affairs (Government

of Pakistan, March 4, 2019), http://mofa.gov.pk/wp-content/uploads/2020/01 /UNSC-Freezing-Seizure-Order-

2019.pdf.
11 “Guidelines for Implementation of UNSC 1267 Sanctions,” Ministry of Foreign Affairs (Government of Pakistan,

April 12, 2019), http://mofa.gov.pk/launching-of-the-guidelines-for-implementation-of-unsc-1267-sanctions/.

12 Kamran Yousaf, “Govt Issues 'Guidelines' to Curb Terror Financing,” The Express Tribune (Daily Express
Media Group, April 12, 2019), https://tribune.com.pk/story/1949119/fo-launches-guidelines-implementation-
unsc-1267-sanctions.

13 Guidelines on Actions to be taken by competent authorities for the Implementaiton of the

https:/ /nacta.gov.pk/wp-content/uploads/2018/11/15102018-GUIDELINES-ON-ACTIONS-TO-BE-TAKEN-
BY-COMPETENT-AUTHORITIES-FOR-IMPLEMENTATION-OF-UNITED-NATIONS-SECURITY-
COUNCIL-RESOLUTION-NO.-1373-without-covering-letter-1.pdf

14 “Revised AML/CFT Regulations for MFBs,” State Bank of Pakistan (Government of Pakistan, 2019),
https://www.sbp.org.pk/acd/2019/C3-Revised-AMIL-CFT-Regulations-MFBs.pdf.

15> Ghulam Abbas, “SECP Issues Fresh Guidelines on Anti Money Laundering, Terror Financing,” Profit by
Pakistan Today (Nawa Media Corporation, April 14, 2019), https://profit.pakistantoday.com.pk/2019/04/14/secp-

issues-fresh-guidelines-on-anti-monev-laundering-terror-financin

16 Tbid.
17 AML/CFT Guidelines for NPOs (2018) - SECP-NACTA https:/ /www.secp.gov.pk/document/aml-cft-
guidelines-for-npos-2018/Pwpdmdl=32268


http://mofa.gov.pk/wp-content/uploads/2020/01/UNSC-Freezing-Seizure-Order-2019.pdf
http://mofa.gov.pk/wp-content/uploads/2020/01/UNSC-Freezing-Seizure-Order-2019.pdf
http://mofa.gov.pk/launching-of-the-guidelines-for-implementation-of-unsc-1267-sanctions/
https://tribune.com.pk/story/1949119/fo-launches-guidelines-implementation-unsc-1267-sanctions
https://tribune.com.pk/story/1949119/fo-launches-guidelines-implementation-unsc-1267-sanctions
https://www.sbp.org.pk/acd/2019/C3-Revised-AML-CFT-Regulations-MFBs.pdf
https://profit.pakistantoday.com.pk/2019/04/14/secp-issues-fresh-guidelines-on-anti-money-laundering-terror-financing/
https://profit.pakistantoday.com.pk/2019/04/14/secp-issues-fresh-guidelines-on-anti-money-laundering-terror-financing/

Pakistan’s Compliance (as of Oct 2019):
5 out of 27 Points

Understanding risks of counter financing terrorist (CFT) by the
financial sector;

Outreach sessions of Anti Money Laundering (AML) and CFT for
the financial institutions;

Developing an integrated database at airports;
Mechanisms to publicise designated persons and entities; and

Terrorist Financing (TF) specific units and analysis done by Financial
Monitoring Unit (FMU) and State Bank of Pakistan (SBP).

While noting these slight improvements, the FATF reiterated its “serious concerns with the overall
lack of progress by Pakistan'®” in addressing its TF risks. In its post-plenaty statement, it strongly
urged Pakistan to abide by its high-level commitment to improve AML/CFT frameworks in the
country and “swiftly complete” work in achieving compliance on the remaining points of the
Action Plan by February 2020." In the strongly-worded statement, the FATF also issued a warning
that failure in achieving full completion of the Action Plan by the next plenary would result in the
body calling on its members and all jurisdictions to subject all Pakistan-based relations and
transactions to rigorous monitoring® — that is, place Pakistan on what is informally referred to as

the ‘black-list’.

Developments between October 2019 and February 2020

An updated National Risk Assessment (NRA)* was undertaken by Pakistan in 2019. The updated
NRA assessment considered the ML/TF threats and inherent vulnerabilities of Pakistan as a whole
through “a coordinated approach.” In this context, a number of parameters were considered apart
from the financial and non-financial sectors, while taking into account the consequences of ML
and TF and its impact in Pakistan.

18 FATF Statement — October Plenary, 18-19 October 2019
http:/ /www.fatf-gafi.org/countries/d-i/iceland /documents/fatf-compliance-october-2019.html

19 Thid.
20 Thid.

2 Updated National Risk Assessment 2019
https:/ /www.sctibd.com/document/433987606/Updated-National-Risk-Assessment-Report-2019


http://www.fatf-gafi.org/countries/d-i/iceland/documents/fatf-compliance-october-2019.html

By late 2019, it was clear that swift measures were required for Pakistan to improve its performance
on the FATF-ICRG Action Plan which necessitated a holistic approach from the government.
Accordingly, a high-powered 12-member committee known as the National FATF Coordination
Committee (NFCC) was formed in August 2019. The aim of the NFCC was to execute all FATF-
related tasks by December 1%, 2019 — with the ambitious undertaking of bringing all informal
sectors of the economy under regulatory control. In order achieve these goals, the body took the
following steps:

® Notified the Federal Bureau of Revenue (FBR) to regulate the real estate sector, jewelry
and the precious stones/metals industry, which were identified as high-risk sectors for
money laundering and terrorism financing in Pakistan by the NRA 2019.%

® Notified the Pakistan Bar Council Ministry of Law and Justice to regulate lawyers, legal
advisers and law firms; while the Institute of Chartered Accountants and the Institute of
Cost and Management Accountants were notified as regulators for their respective
members. The FBR was to regulate and supervise remaining categories of Accountants.”

® Empowered the Financial Monitoring Unit to regulate financial transactions occurring
through Pakistan Post and the Central Ditectorate for National Savings (CDNS).* These
were highlighted as vulnerable sectors in prior national risk assessments® due to poor
supervisory oversight and broader lack of AML/CFT regulations.

This new assessment of ML threats included a review of all crimes based on their seriousness and
magnitude, domestically and internationally, the amount of potential proceeds generated, the
capacity of the criminal actors to launder proceeds (including third party launderers) and the
sectors used to launder proceeds. A threat analysis concerning all crimes, including the 21
designated predicate offences under the FATF Standards, was complemented by a threat analysis
of illegal MVTS/ Hawala/Hundi and cash smuggling. In total 23 ML threats wete rated:

® 7 ML threats were rated High for illicit trafficking in narcotics, corruption and bribery,
smuggling, cash smuggling, tax crimes, illegal MVTS, terrorism/TF;

® 9 as Medium-High for organized crime, human trafficking, arms trafficking, robberies,
market manipulation, cybercrime, fraud and forgery, kidnapping, extortion;

® 5 as Medium for sexual exploitation, trafficking of goods, counterfeiting currency, piracy
of products, murder;

® 2 as Medium-Low for environmental crime and marine piracy.

This greatly expanded the scope of vulnerable sectors in the economy, and exhibited a deepened
governmental capacity of analyzing TF/ML risks as part of the FATF-ICRG Action Plan,
particularly Points 1, 8, 11 and 14.

In tandem with the above, the Parliament also engaged in making and amending legislation,
however most of these were not finalized until later in 2020.

Updates to some important laws within this ambit are briefly summed up as follows™:

22 Khaleeq Kiani, “Informal Economy to Be Regulated for Meeting FATF Concern,” Dawn (Dawn Group of

Newspapers, February 21, 2020).

https://www.dawn.com/news/1518686.

23 Ibid.

24 Ibid.

25 National Risk Assessment 2017

26 “Mapping Pakistan's Legal Compliance with FATF's Recommendations,” Research Society of International Law,
May 31, 2020, https://rsilpak.org/2020/mapping-pakistans-legal-compliance-with-fatfs-recommendations/.



https://www.dawn.com/news/1518686
https://rsilpak.org/2020/mapping-pakistans-legal-compliance-with-fatfs-recommendations/

e The Foreion Exchange Regulation Act (Amendment) Bill 2020”: The FERA Act, 1947
governs the movement of foreign currency and other forms of monetary instruments
such as securities and bullion. The purpose behind the amendment was to bolster the
current regime by making the punishments harsher, and to allow the State Bank of
Pakistan to act as a regulator in this field and to implement stricter punishments.
Amendments were made in section 23 of the FERA Bill, strengthening the role of the
Tribunal, with the new addition of sub-section (3B) stating that a Tribunal taking
cognizance under subsection (1) will conclude proceedings within 6 months, and
extensions may be requested by writing. This law contributes to Points 6, 12, 16 and
26 of the FATF-ICRG Action Plan.

® 'The Anti-Money Laundering (Amendment) Bill, 2019**: AMLA remains Pakistan’s seminal
legislation governing the offense of money laundering, and is at the crux of our AML
regime. This particular Bill is now regarded as the Anti-Money Laundering (First
Amendment) Act, 2020. Under Section 4, violators of the law would now be subject to
greater financial penalties i.e. fines would be increased from 1 million rupees to 5 million

rupees, and sentences would be increased from two years to ten years imprisonment. This
law contributes to Points 15, and 26 of the FATF-ICRG Action Plan.

® Mutual .egal Assistance (Criminal Matters) Bill 2020%: A robust domestic legal framework

on Mutual Legal Assessment is a key component for effective investigations involving
ML/TF and a key FATF Recommendation. However, in Pakistan there was no
comprehensive legal framework which regulated the process of requesting and providing
legal assistance to and from foreign governments when investigating criminal conduct.
This new bill was introduced to allow to formalize the process of requesting and providing
legal assistance to and from foreign governments when investigating criminal conduct.
Section 3 of the Act states that the manner of MLLA may be provided on the basis of a
reciprocal agreement or other arrangements. This law contributes to Point 20 of the
FATF-ICRG Action Plan.

® 'The Anti-Terrorism (Amendment) Bill, 2019 Along with AMLA, the ATA informs the
core of Pakistan’s Counter Terrorism (CT) laws. In this bill (now the Anti-Terrorism (First
Amendment) Act, 2020), fines were increased under Section 11-O, and a new section (11-
O0O0) was added to enforce the decisions of UNSC Resolutions 1267 and 1373. This law
contributes to Points 15 and 22 of the FATF-ICRG Action Plan.

o NACTA (Amendment) Ordinance 2019*: The National Counter Terrorism Authority

(NACTA) Act was amended by way of a Presidential Ordinance, coming into immediate
effect on 8th November 2019 for 120 days. This formal amendment bill was later
introduced, and has been passed by both houses. The NACTA Act was designed to

27 Foreign Exchange Regulation Act (Amendment) Bill 2020 — National Assembly
website http://www.na.gov.pk/uploads/documents/1569853174 550.pdf

28 Anti-Money Laundering (Amendment) Act 2019.

http:/ /www.na.gov.pk/uploads/documents/1555947877_691.pdf

2 Mutual Legal Assistance Act 2020 — National Assembly

Pakistan http://www.na.gov.pk/uploads/documents /1578569409 518.pdf

30 The Anti-Terrorism Amendment Act 2020 — National Assembly

Pakistan http://www.na.gov.pk/uploads/documents /1580477563 927.pdf

31 National Counter Terrorism Amendment Ordinance 2019 — Senate

Pakistan http://www.senate.gov.pk/Iweb/ordinance/ordVIIof2019.pdf



http://www.na.gov.pk/uploads/documents/1569853174_550.pdf
http://www.na.gov.pk/uploads/documents/1555947877_691.pdf
http://www.na.gov.pk/uploads/documents/1578569409_518.pdf
http://www.na.gov.pk/uploads/documents/1580477563_927.pdf
http://www.senate.gov.pk/1web/ordinance/ordVIIof2019.pdf

formally set up NACTA as an inter-agency platform for the countering of terrorism and
terrorism financing in Pakistan. Amendments in this particular Bill pertain mainly to
changes in the hierarchy of governmental actors, streamlining the process of coordination
with various law enforcement actors. This law contributes to Point 9 of the FATF-
ICRG Action Plan.

®  Benawi Transactions (Prohibition) Rules 2019* and Benami Transactions Ordinance 2019”:
Transparency in ownership is critical to FATF Recommendations as money launderers
frequently disguise ownership while placing and moving proceeds of crime through
formalized financial systems. Issued by the FBR, the Benami Rules define the ambit of
benanii property, the benamidar and the beneficial owner with respect to transactions. The
Benami Transactions Ordinance 2019 further defines whistle-blowers, allowing entities and
agencies to act in the capacity of whistle-blowers. This contributes to Point 16 and 27
of the FATF-ICRG Action Plan.

Results of the February 2020 Plenary

As a result of the policy-based and legislative developments described above, Pakistan was able to
achieve compliance on 9 additional points, making it largely compliant on 14 of the 27 Points on
the Action Plan. Despite these improvements, the FATT stated that it “again expresses concerns
given Pakistan’s failure to complete its action plan in line with the agreed timelines and in light of
the TTF risks emanating from the jurisdiction.” It urged Pakistan to fulfill all points on the Action
Plan by the October 2020 Plenary, and re-iterated its warning of “calling on its members and urging
all jurisdictions... to give special attention to business relations and transactions with Pakistan.”
The tone of the FATF statement made it clear that the pace of the progress was unsatisfactory and
Pakistan would need to implement fast-track legislative reforms for the tangible achievement of
the remaining 13 points.

32 Benami Transactions (Prohibition) Rules, Federal Board of Revenue (FBR) — Matrch 2019
http://download1.fbr.gov.pk/SROs/2019311153296811SR0O326-2019BenamiTransactionsRules2019.pdf
33 Benami Transactions (Prohibition) (Ordinance) 2019 — National Assembly Pakistan

http:/ /www.na.gov.pk/uploads/documents/1573190392_853.pdf



Further Compliance on 9 points (total of
14 points out of 27 - as of Feb 2020)

Audit of financial institutions by the State Bank of Pakistan

Suspicious Transaction Reports (STRs) disseminations and analysis done
by FMU

Terror financing risk assessment and its implementation
Inter-coordination mechanism of federal & provincial departments
Parallel investigations by Counter Terrorismm Departments (CTDs)

Risk assessment of cash smuggling

Implementation of domestic cooperation to counter cash smuggling

Understanding TF by the judiciary through conducting awareness and
training session

Risk based outreach of Designated Non-Banking Financial Institutions
(DNBFI) and Non- Profit Organizations (NPOs).

ARCH SOCIETY Ol
NATIONAL LAW

AL ANALYSIS - LEGAL SOLUTIONS

Developments between February 2020 and October 2020

From February to October 2020, the Parliament passed a total of fifteen laws based on FATE’s
Recommendations to address the remaining 13 points on the 27-Point Action Plan. This is a
noteworthy development in a Parliament which has been largely dormant in its legislative agenda
for the past two years, owing to a combination of factors including political deadlocks. Initially,
the lack of oppositional support in passing FATF-related legislation appeared to threaten achieving
progress on the remaining targets on the FATF-ICRG Action Plan. However, the global economic
and political fallout from Pakistan’s position on the grey-list has now rendered compliance to
FATF a significant political issue in the country. Majority of the FATF legislation was passed with
the government and the opposition cooperating on this front. For three laws in particular, there
was debate regarding the speedy passage truncating political debate on critical matters — yet
broadly, it can be stated that there is consensus between the political elements to enact relevant
legislations adhering to the FATF Action Plan as a matter of national interest, political posturing
notwithstanding,.

10



The section below sets out the major legislative and regulatory developments undertaken by
Pakistan from February-October 2020 in response to each of the remaining 13 points from the
FATF-ICRG Action Plan for Pakistan.

Pending Compliance on Remaining 13 points
(as of Feb 2020):

1 Pakistan will have to demonstrate effectiveness of sanctions including remedial actions to
curb terrorist financing in the country;

2 Pakistan will have to ensure improved effectiveness for terror financing of financial institu-
tions with particular to banned ouftfits;

3 Pakistan will have to take actions against illegal Money or Value Transfer Services (MVTS)
such as Hundi-Hawala;

4 Pakistan will have to place sanctfion regime against cash couriers;

5 Pakistan will have to ensure logical conclusion from ongoing terror financing investigation
of law enforcing agencies (LEAs) against banned outfits and proscribed persons;

6 Pakistani authorities will have to ensure international cooperation based investigations
and conyvictions against banned organisations (list provided to Pakistan) and proscribed
persons (list provided to Pakistan);

7 The country will have to place effective domestic cooperation between Financial Moni-
toring Unit (FMU) and LEAs in investigation of terror financing;

8 Prosecution of banned outfits and proscribed persons (list provided to Pakistan);

9 Demonstrate convictions from court of law of banned outfits and proscribed persons (list
provided to Pakistan);

10 Seizure of properties of banned outfits and proscribed persons (list provided to Pakistan);

11 _Conversion of madrassas to schools and health units into official formations (list provided
to Pakistan);

12 To cut off funding of banned outfits and proscribed persons; and

13 Pakistan will have to place permanent mechanism for management of properties and
assets owned by the banned outfits and proscribed persons (list provided to Pakistan).




Compliance Progress on Remaining 13 points (as of Feb 2020):

1. Pakistan will have to demonstrate effectiveness of
sanctions including remedial actions to curb terrorist
financing in the country;

Remedial actions within this context refer to corrective actions taken by any authority or
supervisory body - ranging from law enforcement agencies to financial institutions.” All three
amendments to the ATA 1997 and two amendments to the AMLA 2010 passed this year have an
impact on curbing terrorism financing. Greater financial penalties have been imposed under both
ATA and AMLA; Section 11-] of the ATA further criminalizes the provision of money, property
or facilitating travel of a person intending to engage in terrorism — enhancing the ambit of intention
behind TF and targeting its varying manifestations. Section 11-O(d)-(e) further strengthens
freezing and seizure of assets to ensure that money is not provided to proscribed organizations or
persons. Similarly, Section 19-C introduced in the ATA (Third Amendment) Act enhances the
scope of investigative powers for law enforcement officers to curb terrorism financing and reduces
the reliance on ocular testimony which will improve the prosecution of these offences

The inclusion of a new Section 11-OO0O0 in the ATA enforces the decisions of United Nations
Security Council's Resolutions (1267 and 1373), pertaining to counter-terrorism measures to check
terrorism financing by making and enforcing such provisions in the domestic laws. According to
Section 11-O0O0, any refusal or non-compliance of the orders of the federal government under
section 2 of the United Nations (Security Council) Act 1948 is a punishable offence and the person
shall be liable to imprisonment of ten years, or a fine of rupees twenty-five million, or both. This
not only strengthens sanctions and penalties against violations, but also entrenches compliance to
the UNSC Act 1948 and the UNSC Freezing & Seizing Order 2019 within the ATA framework
which represents a major legislative development with far-reaching implications when enforced.

3 “Guidance for a Risk-Based Approach - Effective Supervision and Enforcement by AML/CFT Supetvisots of
the Financial Sector and Law Enforcement,” Financial Action Task Force (FATF), October 2015,
https://www.fatf-gafi.org/media/fatf/documents/reports/RBA-Effective-supervision-and-enforcement.pdf.
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Relevant Legislation:

Anti-Terrorism (First Amendment) Act 2020
Anti-Terrorism (Second Amendment) Act 2020
Anti-Terrorism (Third Amendment) Act 2020
Anti-Money Laundering (First Amendment) Act 2020
Anti-Money Laundering (Second Amendment) Act 2020
United Nations Security Council (Amendment) Act, 1948

2. Pakistan will have to ensure improved effectiveness for
terror financing of financial institutions with particular to
banned outfits;

3. To cut off funding of banned outfits and proscribed
persons;

Section 11-EE(2) of the ATA (Second Amendment) Act 2020 explicitly governs these points. This
section prohibits provision of loans or financial assistance to proscribed persons or organizations.
More specifically, it bans all banks and other institutions from issuing credit cards to individuals
on the proscribed persons list. Besides these measures, it aims to deter terrorism by scrutinizing
the possession of arms and by restricting travel.’

Section 11-O(d) further strengthens domestic mechanisms on the freezing and seizure of assets to
ensure that seized property or assets will not be made available in any way to the proscribed person
or organization, or other affiliates. It requires compliance within 48 hours by reporting entities and
requires documentation to be kept to that effect. Additionally, money or other property acting on
behalf of or at the discretion of proscribed persons or organizations is also required to be frozen
ot seized “without delay” (S5.11-O(e)). The state is also empowered to freeze the accounts and
travel documents of those found to be involved in terrotist activities. Furthermore, 2 new sub-
section (6A) adds to Section 11-Q), whereby courts are empowered to forfeit any other property
of the accused in the event that the initial property in question cannot be forfeited.

In the AMLA (Second Amendment) Act, 2020, enhanced Customer Due Diligence (CDD) and
compliance is mandated under Section 7, which can also contribute toward cutting off funding for
prosctibed otrganizations and/or persons, or any other affiliates. The Act also enhances the fine
for money laundering from one million to five million rupees. It further amends the responsibility
of reporting entities to maintain all records related to Suspicious Transaction Reports (STRs) and
Currency Transaction Reports (CTRs) filed by it after reporting of the transaction for a period of
ten years, instead of five years prior. Reporting entities are prohibited from disclosing to any person
involved in the transaction that it has been reported as suspicious. The penalty for contravention
of this law has been enhanced from three to five years of imprisonment, and the fine has been
increased from five hundred thousand to two million rupees. The liability for failure to file a STR
has also been increased to up to a five-year imprisonment and a fine of up to five hundred
thousand rupees or both.
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Relevant Legislation:

® Anti-Terrorism (Second Amendment) Act, 2020
® Anti-Money Laundering (Second Amendment) Act, 2020

4. Pakistan will have to take actions against illegal Money or
Value Transfer Services (MVTS) such as Hawala-Hundi;

The Foreign Exchange Regulations Act, 1947 is the primary legislation regulating certain
payments, dealing in foreign exchange and the import and export of currency and bullion.
Pakistan’s NRA identified illegal MVTS such as Hawala-Hundi as the major source of TF/ML in
Pakistan. However, the effective enforcement of FERA was undermined by the non-cognizability
of offences and weaker penalties for contravention. Making offences cognizable under FERA and
increasing penalties was therefore deemed necessary to allow for stricter law enforcement against
Hawala-Hundi operators. Accordingly, amendments were made in section 23 - subsection (1) has
been amended to include rigorous imprisonment of 5 years instead of imprisonment of 2 years for
anyone contraventing, attempting to or abetting the provisions of the Act. Section 23(2) has been
amended to declare the offence of contravening FERA as permanently cognizable. Furthermore,
the role of Tribunal has been further strengthened with the addition of sub-section (3B) stating
that a Tribunal taking cognizance under subsection (1) will conclude proceedings within 6 months,
and extensions may be requested by writing.

SECP Guidelines issued in 2018 and 2019 strictly prohibit Hawala/ Hundi and the use of informal
Exchange Companies for MVTS purposes, as outlined above. In addition to these, violations of
Section 4(1) (un-authorized foreign exchange businesses business) and Section 5 (Illegal transfers)
of Foreign Exchange Regulation Act 1947 have been incorporated into the AMLA Schedule,
enabling offences pertaining to the use of Hawala/Hundi and illegal MVTS to be rendered
punishable under the AMLA regime.

There are five bills that have been introduced in the Parliament, however these have been deferred
at the time of writing. These include The Tax Laws (Amendment) Ordinance 2020”, the SBP
Banking Services Corporation (Amendment) Bill, 2020, the Post Office Cash Certificate
(Amendment) Bill”’, 2020, the Post Office National Savings Certificate (Amendment) Bill 2020
and the Government Savings Bank (Amendment) Bill, 2020”. While the Tax Laws (Amendment)
Ordinance has been published in the Gazette, the remaining amendment bills are still pending
debate and deliberation by elected stakeholders, and have not been made Acts of Patliament yet.*

% “Tax Laws (Amendment) Ordinance, 2020,” National Assembly of Pakistan (Government of Pakistan, April 20,
2020), http://na.gov.pk/uploads/documents/1591789270 691.pdf.

36 “SBP Banking Services Corporation (Amendment) Act, 2020,” National Assembly of Pakistan (Government of
Pakistan, January 9, 2020), http://na.gov.pk/uploads/documents/1578564252 350.pdf.

37 “Post Office Cash Certificate (Amendment) Bill, 2020,” National Assembly of Pakistan (Government of Pakistan,
January 31, 2020), http://na.gov.pk/uploads/documents/1580477709 263.pdf.

38 “Post Office National Saving Certificates (Amendment) Bill, 2020,” National Assembly of Pakistan (Government
of Pakistan, January 31, 2020), http://na.gov.pk/uploads/documents /1580704499 801.pdf.

¥ “The Government Savings Bank (Amendment) Bill, 2020,” National Assembly of Pakistan (Government of
Pakistan, January 31, 2020), http://na.gov.pk/uploads/documents/1580477973 885.pdf.

40 Ghulam Abbas, “NA Committee Defers Five Bills to Protest Finance Adviset's Absence,” Pakistan Today (Nawa
Media Corporation, March 12, 2020), https://www.pakistantoday.com.pk/2020/03/12/na-committee-defers-

five-bills-protest-finance-advisers-absence/.
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Relevant Legislation/Rules:

Foreign Exchange Regulations (Amendment) Act, 2020

Anti-Money Laundering (Second Amendment) Act, 2020

Tax Laws (Amendment) Ordinance 2020

Five bills pending before the Parliament: The SBP Banking Services Corporation
(Amendment) Bill, 2020, The Post Office Cash Certificate (Amendment) Bill 2020,
The Post Office National Savings Certificate (Amendment) Bill 2020 and The
Government Savings Bank (Amendment) Bill, 2020.

o SECP AML/CFT Guidelines 2018 and 2019.

5. Pakistan will have to place sanction regime against cash
couriers;

In April 2020, the Federal Board of Revenue (FBR) issued rules governing the ‘Online Integration
of Businesses,” which was essentially designed to encourage the use of Point of Sale (POS) devices
to limit cash couriers.” Through this SRO, the installation of an Electronic Fiscal Device has been
made mandatory for companies and retailers, using it to receive, record, analyze and store fiscal
data to ensure no misuse is occurring.

On June 12, the government announced monetary penalties and imprisonment for individuals
found involved in the smuggling of goods. Under the Finance Act of 2020-2021, it was sought
that goods smuggled into or out of Pakistan be liable to confiscation and any person concerned in
the offence be liable to face penalty and imprisonment. Under Finance Bill 2020-21 tabled in
Parliament, the Federal Board of Revenue (IFBR) also sought powers to legally bind the Border
Military Police (BMP) operating in DG Khan and Rajanpur to assist Pakistan Customs in checking
smuggling. The Customs department lacks proper workforce to undertake an anti-smuggling drive,
which is why Border Military Police (BMP) is sought to assist Customs’ officials in curbing
increased smuggling.

The Finance Act, 2020-21 amended Section 7 of the Customs Act, 1969, to empower the Federal
Board of Revenue (FBR) to mandate the Border Military Police (BMP) to assist Pakistan’s Customs
in checking and curbing smuggling activities. The definition of smuggling in Section 2(s) of the
Customs Act was also made more comprehensive by including “carrying, transporting, removing,
depositing, harbouring, keeping or concealing” of smuggled goods in it. Section 156 of the
Customs Act, 1969, has also been amended, which includes offences relating to the smuggling of
currency and goods, as well as their prescribed punishments, including monetary penalties and
imprisonment according to the value of goods or currency. Section 179 has also been amended to
decrease the time limit for adjudicating cases of smuggling under Section 2 from 90 to 30 days to
make them consistent with the COVID-19 (Prevention of Smuggling) Ordinance, 2020. In
addition, Section 187 was amended to place the burden of proving the evidence of lawful
possession of any property acquired by a person in his own name or in the name of someone else
by the proceeds of smuggling, and to enable customs authorities to proceed against the properties

4 “SRO 296(I)/2020 - Notification (Income Tax),” Federal Board of Revenue (Government of Pakistan, April 9,
2020), http://downloadl.fbr.gov.pk/SROs/20204915423920SRO29609-Apr-202015-09-28.pdf.
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acquired in this manner. Section 194B was also amended to decrease the time for deciding appeals
in cases of smuggling from sixty to thirty days.

In terms of federal legislation, it is pertinent to mention the inclusion of the enhanced Customer

Due Diligence (CDD) under Section 7 of the AMLA Second (Amendment) Act 2020 — whereby
businesses and financial institutions are now required to keep records of sales under section 7-C.

Five bills pending before the Parliament (outlined above) are also of importance in enhancing the
cash couriers’ regime.

Relevant Legislation/Rules:

Anti-Money Laundering (Second Amendment) Act, 2020

Finance Act 2020-2021

COVID-19 (Prevention of Smuggling) Ordinance, 2020

The Customs Act 1969

Federal Board of Revenue (FBR) - ‘Online Integration of Businesses’ Rules 2020
Five bills pending before the Parliament: The SBP Banking Services Corporation
(Amendment) Bill, 2020, The Post Office Cash Certificate (Amendment) Bill 2020,
The Post Office National Savings Certificate (Amendment) Bill 2020 and The
Government Savings Bank (Amendment) Bill, 2020.

6. Pakistan will have to ensure logical conclusion from
ongoing terror financing investigation of law enforcing
agencies (LEAs) against banned outfits and proscribed
persons;

Historically, investigations and prosecutions have been a weak link in Pakistan’s criminal justice
system, making it difficult to successfully prosecute terror financing cases. Enhanced multi-sectoral
and inter-agency coordination is therefore critical in ensuring that any TF/ML offenses countered
are investigated and prosecuted in tandem with cooperation from law enforcement agencies for
successful convictions. Within this purview, amending the NACTA Act was necessary to improve
coordination between LEAs and other governmental authorities to improve responses on-ground.

The National Counter Terrorism Authority INACTA) Act was to expand the composition of the
Board of Governors (Section 5) and changing the membership of the Executive Committee
(Section 8). The overarching aim was to include a greater number of governmental officials to
streamline the process of coordination with various law enforcement agencies and ensure speedy
and timely action on matters pertaining to terrorism and/or TF, as required.

In the Anti-Terrorism (Second Amendment) Act, 2020, a new sub-section (6A) adds to Section
11-Q, whereby courts are empowered to forfeit any other property of the accused in the event that
the initial property in question cannot be forfeited. In Section 19, the Joint Investigation Team
(JIT) can now co-opt any additional person from Federal or provincial institutions to aid in
investigations. This is a significant development and is likely to translate into specialist input during
TF investigations. Additionally, Section 25 of the AMLLA (Second Amendment) Act also promotes
coordination by ensuring cooperation between federal officers and provincial officers.
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Furthermore, certain additions pertaining to investigation techniques in the ATA and AMLA
frameworks are critical in addressing this Point. Section 19-C of the ATA (Third Amendment)
empowers investigating officers to employ a myriad of techniques, including undercover
operations, intercepting communications, assessing computer systems and controlled deliveries to
tackle cases involving “financing of terrorism under the law in force.” This will reduce reliance on
ocular testimony, which results in high rates of acquittals in Pakistan’s anti-terrorism courts due to
lack of adequate witness protection mechanisms, besides improving the quality of investigation in
such cases. Similarly, Section 9-A of the Anti-Money Laundering (Second Amendment) Act, 2020
promotes the usage of the same to investigate money laundering, predicate offence and terrorism
financing offences. The evidence gathered during such investigations can be crucial in proving the
elements of the crimes of TF/ML and other predicate offences, as relevant, resulting in higher
chances of successful convictions as purported in the Action Plan.

These legal provisions will allow for the realization of this Point across three levels. Firstly, at the
highest level, the expanded membership of the decision-making organs of NACTA would allow
for more effective tackling of TF/ML cases against proscribed organizations/persons, affirmed
by the amended NACTA Act. Secondly, during investigations, JITs can co-opt any person to
facilitate the process, and broadly federal-provincial coordination is urged. Finally, the investigating
officer at the forefront of conducting the investigation is now empowered to utilize novel
techniques in gathering evidence to prepare a strong case against those under suspicion of TF/ML
offences. In tandem, all three tiers will work together to ensure successful convictions of
prosctibed persons/organizations. Finally, the introduction of subsection 6A to 11-Q under the
ATA expands the court’s or the IO’s power to apply for forfeiture of a terrorist property that may
have been missed out in the prior ongoing investigation; this prevents the laundered/ terrorist
asset from being reinvested in the pool of illicit proceeds. As a result, it helps in further
confiscation/ seizure of a terrorist asset.

Relevant Legislation:

National Counter Terrorism Authority (Amendment) Act, 2020
Anti-Terrorism (Second Amendment) Act, 2020
Anti-Terrorism (Third Amendment) Act, 2020

Anti-Money Laundering (Second Amendment) Act, 2020

7. Pakistani authorities will have to ensure international
cooperation based investigations and convictions against
banned organizations and proscribed persons

International cooperation and mutual assistance are at the core of FATIF’s mandate in countering
transnational TF/ML threats. The FATF urges countries to rapidly, constructively and effectively
provide the widest possible range of mutual legal assistance in relation to money laundering,
associated predicate offences and terrorist financing investigations, prosecutions, and related
proceedings. This requires countries to have clear and efficient processes for the timely
prioritization and execution of mutual legal assistance requests, and 5 of its 40 Recommendations
revolve around the concept of MLA entirely.
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Pakistan’s Mutual Legal Assistance Act 2020, formalizes the processes of requesting and
providing legal assistance to and from foreign governments when investigating criminal conduct.
This Act was designed to accommodate international cooperation in criminal matters through
mutual legal assistance. In the statement of objectives and reasons, it is mentioned that the Act
intends to bridge existing gaps in Pakistan’s cooperative frameworks and promote law
enforcement agencies to effectively investigate crimes occurring transnationally.

Section 3 of the Act states that the manner of MLLA may be provided on the basis of a reciprocal
agreement or other arrangements; and if both do not exist, then the provisions of the MLLA Act
will prevail. As per Section 7, Pakistan would receive and act upon requests relating to a criminal
offence either committed or suspected to have been committed in a foreign country when notified.
Section 17 stipulates that Pakistan may refuse the request of assistance to a foreign government if
it jeopardizes its national security interests, if the request made is contrary to the laws of Pakistan,
if it is prejudicial to an investigation or on-going proceedings, or if it violates international
conventions of human rights.

In addition to this, the role of the Financial Monitoring Unit (FMU), laid out in the AMILA (Second
Amendment) Act 2020 is also important. Section 6(4) defines the scope and powers of the FMU,
which also includes cooperating with financial intelligence units of other countries during
investigation of ML/ TF and other predicate offenses.

Relevant Legislation:

® Mutual Legal Assistance Act, 2020
® Anti-Money Laundering (Second Amendment) Act, 2020

8. The country will have to place effective domestic cooper-
ation between Financial Monitoring Unit (FMU) and
LEAs in investigation of terror financing;

The Financial Monitoring Unit (FMU) is a Financial Intelligence Unit (FIU) set up to analyze
financial information and transactions such as Suspicious Transaction Reports (STRs) and
Currency Transaction Reports (CTRs) arising from ML activities. As an autonomous body with
independent decision-making powers, the FMU is at the core of facilitating dissemination of
financial information pertaining to ML/ TF investigations. For this purpose, it is essential that there
are domestic frameworks connecting the FMU to on-ground LEAs so that intelligence is shared
effectively and directly.

Section 6(g) of the AMLA (Second Amendment) Act, 2020 connects the functions of the FMU to
the local law enforcement agencies. It allows the FMU to request the relevant investigation and/or
prosecuting agencies for feedback regarding disseminations on STRs/CTRs. All agencies are
instructed to promptly provide information to the FMU. The FMU can further disseminate
information to agencies confidentially to aid in investigations. It can also enter into arrangements
with domestic agencies and authorities for the facilitation of information. Collectively, this
significantly enhances FMU’s coordination and resulting in effective targeting of ML/TF offenses.

42 “Mutual Legal Assistance (Criminal Matters) Act, 2020,” Senate of Pakistan (Government of Pakistan, August 12,
2020), http://senate.gov.pk/uploads/documents /1597661983 546.pdf.
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Since June 2018, the FMU has played an active role in the enforcement of the ML regime in
Pakistan while also contributing technical guidance and participating in awareness building sessions
for financial institutions and law enforcement agencies. In October 2020, the AML/CFT Sanctions
Rules and Counter-Measures for High Risk Jurisdiction Rules 2020 have also come into effect
under which the FMU has been given a further facilitative role in gathering and analysis of
information for investigations.

Relevant Legislation/Rules:

® Anti-Money Laundering (Second Amendment) Act, 2020
® AML/CFT Sanctions Rules
® Counter-Measures for High Risk Jurisdictions Rules, 2020

9. Prosecution of banned outfits and proscribed persons;

10. Demonstrate convictions from court of law of banned
outfits and proscribed persons;

11. Seizure of properties of banned outfits and proscribed
persons;

These three Action Plan points mentioned above are inter-related based on convictions of
proscribed organizations. Some important convictions in this regard are as follows:

e Conviction of Hafiz Saced and his close aide Malik Zafar Igbal in February 2020 to five
and a half years in prison for financing terrorist operations.*

e Conviction of Hafiz Abdul Rehman Makki, Malik Zafar Igbal, Yayha Aziz and Abdul
Salam — 4 critical aides of Hafiz Saeed — were further sentences for terrotism financing. **

e Arrest of Babar Malhi, belonging to proscribed organization Daesh, by the Counter
Terrorism Department of Punjab while conducting an intelligence based operation in
Gujranwala. Cash, explosives, and all parts to functionalize IED as part of terrorist
activities, were recovered during the arrests.”

Legislative Amendments to Streamibine the Investioation and Prosecution of Terrorism Financing Cases

The successful investigation and prosecution of terrorism financing cases in Pakistan remains an
uphill challenge owing to the systemic challenges plaguing the overall criminal justice system in the

43 'The State v. Hafiz Muhammad Saced and Malik Zafar Igbal, Case FIR No. 32/2019 dated 01.7.2019 PS CTD
Gujranwala, Court of Arshad Hussain Bhutta, Judge Anti-Terrorism Court No. 1, Lahore

# <4 JUD Leaders Convicted for Terror Financing,” The Nation (Nawa-i-Waqt Group of Publications, June 19,
2020),
https://nation.com.pk/19-Jun-2020/4-jud-leaders-convicted-for-terror-financing.

Note: These references are gained via open-source research.

4 “CTD Arrests Daesh Operative,” The Nation (Nawa-i-Waqt Group of Publications, June 11, 2020),
https://nation.com.pk/11-Jun-2020/ctd-arrests-daesh-operative.

Note: These references are gained via open-source research.
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country. Within this respect, Pakistan has taken robust steps to improve the regime around
freezing and seizure of assets pertaining to proscribed organizations and/or persons.

According to the ATA (Second Amendment) Act, under Section 11-O, clause (d) further
strengthening the regime around freezing and seizure of assets. Authorities are now to ensure
within 48 hours that the seized property or assets will not be made available in any way to the
proscribed person or organization, or other affiliates — and that documentation will be kept to that
effect. Money or other property acting on behalf of or at the discretion of proscribed persons or
organizations will be frozen or seized “without delay” (S.11-O(e)). The state is also empowered to
freeze the accounts and travel documents of those found to be involved in terrorist activities.
Finally, the introduction of subsection 6A to 11-Q of the ATA also expands the court’s or the
1O’s power to apply for forfeiture of a terrorist property that may have been missed out in the
prior/ongoing investigation. This prevents the laundered/terrorist asset from being reinvested in
the pool of illicit proceeds. As a result, it helps in further confiscation/ seizure of a terrorist asset.

Furthermore, the inclusion of investigation techniques under Section 19-C of the ATA as per the
ATA (Third Amendment) Act and Section 9A of the AMLA (Second Amendment) Act are also
important in further securing evidence that includes activities and properties of proscribed
organizations and persons for TF/ML cases.

Relevant Legislation:

National Counter Terrorism Authority (Amendment) Act, 2020
Anti-Terrorism (Second Amendment) Act, 2020
Anti-Terrorism (Third Amendment) Act, 2020

Anti-Money Laundering (Second Amendment) Act, 2020

12. Conversion of madrassas to schools and health units

into official formations;

13. Placing permanent mechanism for management of
properties and assets owned by the banned outfits and
proscribed persons

Two laws were recently passed that governed the regulation of property being used by charity
organizations and/or other trusts. The Islamabad Capital Territory (ICT) Waqf Procedure Act,
2020 and the ICT Trust Properties Act, 2020.

The ICT Wagqf Procedure Act, 2020 seeks to ensure proper management, supervision and
administration of Waqf properties in the territorial limits of the lslamabad Capital Territory.
Section 6 mandates registration of Waqf property and the administrator is required to fulfill all
legal requirements pursuant to this. Section 22 states that information will be readily provided to
competent authorities, domestic and international, including but not limited to beneficial
ownership of Waqf property, as part of the AMLA regime. According to Section 206, failure to
comply with the provisions of Act will result in imprisonment of 1-5 years, as well as a fine
equivalent to the amount of benefit derived from the Waqf property.
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The ICT Trust Properties Act, 2020% governs the registration, administration and monitoring of
trusts registered within the territorial limits of the Islamabad Capital Territory. Section 13 mandates
the application for registration of the trust, while Section 15 requires registration of all moveable
and immovable properties under the name of the trust. According to Section 16, the registration
of the application may be refused if “the purpose of the trust is unlawful or the trust proceeds are
suspected to be proceeds of crime.” LEAs can be engaged if any person associated with the trust
or exercising effective control over the trust are declared ‘proscribed’ under the Anti-Terrorism
Act 1993, or the United Nations Security Council Act, 1948 (S5.16(2)).

While the introduction of these two laws is a welcome development, it is important to note that
their scope and jurisdiction is limited to the Islamabad Capital Territory - and further law-making
is required across all provinces in order to effectively curtail the misuse of properties and land for
ML/TF purposes.

Relevant Legislation:

e ICT Waqf Procedure Act, 2020
® ICT Trust Properties Act, 2020
® United Nations Security Council Act, 1948.

Results of the October 2020 Plenary®’

The October 2020 FATF concluded with the decision to further retain Pakistan on FATTE’s list of
Jurisdictions under Increased Monitoring (or the grey-list) until February 2021. However, the
FATF statement following the October plenary registered a marked departure for its harsh
responses in the previous two plenaries. FATF now noted “significant progress made on a number
of action plan items,” culminating into compliance with 21 of 27 Points on the Action Plan. This
illustrates satisfaction with Pakistan’s progress on the Action Plan, despite the outstanding points
not fully realized as of yet. FATF has further urged Pakistan to continue working towards fulfilling
the remaining requirements of the Action Plan, without reiterating it’s previous warning of
relegating Pakistan to the ‘black-list’ in case of failure of achieving all points on the Action Plan.

In its statement, the ICRG further recommended that Pakistan continue to work on implementing
its action plan to address its strategic deficiencies within the following areas, as outlined below.*

46 “The Islamabad Capital Territory Trust Act, 2020,” Senate of Pakistan (Government of Pakistan, August 27,
2020), http://senate.gov.pk/uploads/documents /1599545842 287.pdf.

47 October 2020 Plenary Outcome - Financial Action Task Force https:/ /www.fatf-gafi.org/publications/high-risk-
and-other-monitored-jutisdictions/documents/increased-monitoring-october-2020.html

48 Ibid.
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Results of the October 2020 Plenary
Ovutstanding Areas in Achieving Full FATF Compliance

(1) Demonstrating that law enforcement agencies (LEAs) are identifying
and investigating the widest range of TF activity and that TF investigations
and prosecutions target designated persons and entities, and those
acting on behalf or at the direction of the designated persons or entities;

(2) Demonstrating that TF prosecutions result in effective, proportionate
and dissuasive sanctions;

(3) Demonstrating effective implementation of targeted financial sanc-
tions against all 1267 and 1373 designated terrorists and those acting for or
on their behalf, preventing the raising and moving of funds including in
relation to NPOs, identifying and freezing assets (movable and immov-
able), and prohibiting access to funds and financial services; and

(4) Demonstrating enforcement against TFS violations, including in relation
to Non-Profit Organizations, of administrative and criminal penalties and
provincial and federal authorities cooperating on enforcement cases.

Assessment on the Way Forward

Pakistan’s progress on its 27-Point Action Plan to address FATF-ICRG’s concerns regarding its
AML/CFT frameworks is substantive and note-worthy. It illustrates Pakistan abiding by its high-
level political commitment as well as its international obligations as a member of the global
community by ensuring that there are enough laws and checks in place to curb TF/ML and
eliminate any such threats arising from its own jurisdiction. The extensive legal developments
undertaken since February 2020, including the passage of various laws as well as rules therein, have
positively contributed to Pakistan’s progress on the Action Plan. It is expected that these
developments will also contribute positively to enhance outcomes under effective compliance and
technical compliance indicators as part of FATE’s broader 40 Recommendations as well.

With legislative, regulatory, and administrative mechanisms for combating TF/ML in Pakistan
largely in place, the next challenge is effective implementation. The outstanding areas highlighted
by FATTF in its latest statement focus on the key term ‘demonstrating’. Thus, Pakistan will now
have to effectively demonstrate that mechanisms it has put in place for identifying TF/ML activity
are bearing results, and that targeted financial sanctions are quickly and directly applied to
designated entities and individuals, and that the criminal justice system is capable of enforcement
of these regimes, from investigation to prosecution. This is a daunting challenge, given that
Pakistan’s criminal justice system is, in general, plagued with antiquated laws, procedures, and
operational failures during investigation and prosecution. The nature of terrorism financing and
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money laundering today requires expertise in specialist investigative techniques and reliance on
evidence that goes beyond traditional ocular testimony and confessions.

It is therefore critical that large scale capacity building endeavours in AML/CFT ate undertaken
by Pakistan for all justice sector actors across the country along with entities responsible for the
implementation of targeted financial sanctions. MOFA and NACTA Guidelines on UNSCR’s
1267 and 1373 are vital in ensuring implementation of and adherence to the UNSC regimes in
Pakistan and must be disseminated and taught widely. Further, the wide-ranging nature of the new
legislation and the powers it confers on various entities needs to be thoroughly understood by
those to whom it applies for effective enforcement.

At the same time, Pakistan must be mindful of the economic impact of the legislative and
regulatory regimes it develops in response to its grey-listing. FATF does not require countries to
choke its economies by overly strict regulations but rather encourages states to pursue a risk-based
approach so that measures to mitigate TF/ML are commensurate with the actual risks identified.
This means that with the legislative, regulatory and administrative frameworks to combating
TF/ML now largely in place in Pakistan, the relevant authorities must be open to constantly
reviewing and updating these frameworks so that a balance is struck between effective
enforcement and vibrant economic activity and ease of business.

Pakistan’s experiences as a frontline state in the war on terror have been of immense value to
countries all over the world. Its successes in counter-terrorism and counter-insurgency operations,
from the former FATA region to Karachi, are perhaps without precedent and have been lauded
globally. However, it did not effectively leverage its AML/CFT framework to augment its
successes even further. In this context, the FATF grey-listing may have provided Pakistan with a
historic opportunity for sustained, focused institutional reform and capacity-building which will
have positive spillover effects for its economy and justice systems in the long run. It will also pave
the way for Pakistan to eventually become a full-member of FATF and contribute to the evolution
of the global framework on AML/CFT as a responsible State.
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About Us:

The Research Society of International Law (RSIL) is a private sector research and policy
institution based in Pakistan. Founded in 1993, by Mr. Ahmer Bilal Soofi, RSIL’s mission is to
conduct research on the intersection between international law and the Pakistani legal context.
Today, it is the largest legal think-tank in Pakistan with a highly qualified research staff, possessing
a broad spectrum of specializations in both international and domestic law. For almost three
decades, RSIL has been at the forefront of generating knowledge products and creating the basis
for further research in areas vital to Pakistan’s future. At this critical juncture, when Pakistan finds
itself ‘Grey-Listed’ by the Financial Action Task Force and is in the midst of addressing serious
concerns with its international anti-money laundering and counter-terrorism financing obligations,
RSIL is once again playing its part in the national debate by developing detailed research material
and training guides on Pakistan’s AML/CFT frameworks as well as on-going academic
commentary and analysis on recent developments. In the past 12 months, our research team has
trained nearly 250 justice sector actors on this area in all four provinces of the country and is in
the process of finalizing a web portal featuring comprehensive legal information and analysis
relating to Pakistan’s AML/CFT frameworks.

RSIL’s research team, in collaboration with international experts, has developed a comprehensive
Guide on the Effective Investigation and Prosecution of Terrorism Financing and Money
Laundering Offences in Pakistan, which can be accessed at https://ctfpak.com/guide-download/.

For more information on our work, please write to us at info@rsilpak.org or visit our website
www.rsilpak.org.
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